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THE INQUIRY RESUMED ON THURSDAY, 2ND DAY OF

FEBRUARY, 2023 AS FOLLOWS:

CHAIR: Good morning, everyone. A bright and early
start this morning. Mr. wolfe. 09:31
MR. WOLFE KC: Apologies in advance for getting

everybody out of their beds earlier.

Your witness this morning is Dr. Richard wright.

I think he intends to take the oath. 09:32
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DR. RICHARD WRIGHT, HAVING BEEN SWORN, WAS EXAMINED BY

MR. WOLFE KC AS FOLLOWS:

MR. WOLFE KC: Good morning, Dr. wright.

Good morning.

You should have 1in front of you a cipher Tist.

Yes.

I anticipate only needing to refer to one patient by
name or by cipher, and that's Patient 10, I think.
Yes.

That comes up in the context of an SAI, but before we
get into all of that, the first thing I should do is
refer you to your Section 21 statements, which you have
sent in to the Inquiry, and ask you whether you wish to
adopt them as your evidence, just the formality of
that. The first one is number 27 of 22. we find the
first page at wWiT-17829. Do you recognise --

CHAIR: Just pause you there. Can we check the
Tighting here. It seems rather dark up at our end.
Check if the 1lights on, maybe, or is it my eyesight?
Okay. It must be me, then. Sorry, I interrupted you.
MR. WOLFE KC: So that's the first page of your first
Section 21. 1It's recently been annotated in red 1ink,
as you can see on the right-hand side there, because
there are a number of corrections --

That's correct.

-- which I will take you to shortly. oOne of those
corrections we notice right away is at the top of the
page. It should be 27 of 2022, a fine detail, but
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there's other corrections I'm going to address with you
in a moment. Let's go to the Tast page of your Section
21. It's wIT-17900. we can see that you have signed
it on 16th June of Tlast year. Subject to those
corrections, do you wish to adopt this notice or this
response as part of your evidence?

I do.

we will go to the second of your responses. 1It's
number 43 of 2022. 1It's to be found at wIT-18421.
Again, the same annotation as the first page. Let's go
to the last page, wWIT-18453. We can see that you
signed it on 16th June of last year. Again, would you
wish to adopt that document as part of your evidence?

I do.

The corrections that you wish to make are multiple and
you have, through your legal team, committed them to

a written document. If I could just have that up on
the screen, please? It's WIT-91875. That is in the
form of a Tetter sent to the Inquiry at the start of

this week. It explains what's happening. It says:

"We refer to the two witness statements of Dr. Wright
and we refer to consultation with myself and Inquiry

counsel the week before.™

It says: "As we discussed at the consultation a number
of errors in the statements of Dr. Wright have come to
our attention, and we understand that Dr. Wright will

seek to correct these at the appropriate point"

09:35

09:35

09:35

09:36

09:36



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U & W N R O ©W 0 N O U1 A WN R O

TRA-02488

Now, at the start of your oral evidence.

... In ease of the Inquiry and as discussed at the
consultation, we understand that the errors that
Dr. Wright will seek to amend are as follows",

and they are set out in writing.

Just scroll down. Let's just go through the document
slowly and you can see the number of them, Chair. Just
scroll down through the page, on over the page, please,
and all the way through to 879. You say, through your
Tawyers, that you wish to apologise for the errors and

any inconvenience caused to the Inquiry.

Dr. wWright, the number of corrections that have to be
made to both statements is somewhat out of the
ordinary, certainly so far for this Inquiry. Can you
explain, in brief terms, without perhaps having to go
to too many of these corrections individually, but why
was there such a difficulty in delivering an accurate
statement?

A Tot of them are related to dates, I think. I've
obviously not been working in the Trust for some
considerable time, so some of the information and the
dates I was only able to confirm when I received the
bundle not so long ago, so that's part of the
explanation. There was some confusion about some

timings around, especially in relation to Mr. Haynes'
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evidence, which 1 did try to clarify but at the time of
writing this, and I think I pointed out at the start of
my evidence, I did have a discussion with him and
neither of us were too sure about the dates at that
point, but it subsequently became clear, as he gave
evidence, and he had obviously reflected on things,
that the dates were clearer so that then became
possible for me to firm up some of those dates.

If we go back, just in ease of you, perhaps, to
illustrate what you are saying in respect of

Mr. Haynes. If we go to WIT-91876, just back a couple
of pages. If we just -- yes, focus on number 3,
perhaps. I might need to correlate this, I suppose,
with the witness statement itself. The words 1in
brackets that have been crossed out should have been
deleted. I think it should be previously -- I am
Tooking at that now and it seems it doesn't appear in
that form in the printed document I have in front of
me. Okay.

CHAIR: Something has been lost in translation.

MR. WOLFE KC: Yes, I think it's sort of printer
gobbledegook. Let me just see if I can rescue the

situation and illustrate it neatly.

Dr. Wright, at various points in your witness
statement, you refer to a conversation with
Mr. Haynes --

That's right.

-- which you date to September 20167
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Yeah.

Frequently when you refer to that date, you, in
brackets, as is suggested by this document, you refer
to Mr. Haynes as Associate Medical Director?

That's right. That's right.

As if he was Associate Medical Director in September
20167

That's right, and that was a mistake on my part. The
reason for that was there had been a number of changes
in personnel at that level, and at that point

Dr. McAllister had stepped down or the role was
changing. Mr. Haynes was appointed as Clinical
Director but for reasons that probably will become
apparent as we go through, we had been asking all
Clinical Directors at various times to step up to take
on part of the duties of the Associate Medical
Director. I apologise, I was confused as to the date
that he actually became a substantive Associate Medical
Director.

Yes.

That was an error of recollection.

In fairness to you, the Inquiry has already heard from
Mr. Haynes and his witness statement had to be
corrected by him because he had fallen into the same
error of recollecting that he had wrongly recollected
that he was Associate Medical Director from a point in
2016. 3Just to clarify it, and let me test this with
you. Is it now your understanding that Mr. Haynes was

appointed Associate Medical Director in October 20177

09:41

09:41

09:42

09:42

09:42



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U & W N R O ©W 0 N O U1 A WN R O

15

16

17

18

19

20

21

22

o r»r o0 r»r o »r

o » O »r

TRA-02491

'17, that's correct.

Is it your understanding that when you spoke to him 1in
September 2016, and I understand that that remains your
memory, that in September 2016, that, at that time, he
was Clinical Director within Surgery and Elective Care?
That's correct.

Did you know that his responsibilities as Clinical
Director within that part of the Directorate did not
include Urology?

Yes. Yes, I would have been aware of that at the time.
Say that again?

Yes.

You were?

Yeah.

Is it your recollection that Mr. weir, from in or about
June 2016, also became a Clinical Director within
Surgery and Elective Care and did have responsibility
for Urology?

That's correct.

Furthermore, and it's perhaps another error that you
have now corrected, you didn't, on occasion when
writing your statement, recall that Mr. McAllister had
become Associate Medical Director within Surgery and
Elective Care?

Yes.

I want to test your recollection on that.

Okay.

Is it your understanding now that Mr. Mackle stood down

from the role of Associate Medical Director in or about
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April 20167

That is correct.

To be replaced by Dr. McAllister?

Yes. If I could just explain possibly the reason for
the confusion there? Dr. McAllister was already an
Associate Medical Director for Anaesthetics and
Intensive Care and we asked him to take on the
additional role of Surgery at that point, so that was
probably part of the confusion. There wouldn't have
been a formal interview process in the way you would
normally expect for an appointment like that.

Dr. McAllister, for his part, had to step down from AMD
in Surgery and Elective Care covering Urology in or
about the autumn, I don't have a precise date, but in
or about the autumn of 20167

That's correct.

In other words, he was only in the role for a very
short period of time?

Yes, that is right.

Until Mr. Haynes took up the role a year Tlater in
October '1l7, you were without an Associate Medical
Director covering that Directorate?

That is correct.

Just while we are on that subject, as Medical Director
had you some responsibility for trying to fill that
role?

Yes, absolutely. Jointly with the Service Director,
Mrs. Gishkori, we had, I think every other role of

medical leadership as in Clinical Directors and the
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Associate Medical Director filled at that time within
the Trust but the Surgical Director was a particular
challenge for a variety of reasons, partly due to the
staffing pressures, so it remained unfilled for

a considerable period of time. During that time we had
asked the four Clinical Directors within that
Anaesthetics and Surgical Directorate to, between them,
share the AMD duties out until we were able to make

a substantive appointment.

You refer to asking the Clinical Directors, in a sense,
to step up; is that fair?

That's right.

wWe can see that reflected in an e-mail that you sent,
TRU-163346. This is November 2016. Dr. McAllister
stepped temporarily aside, as you put it here, and you
are writing to Messrs Scullion, Tariq, wWeir and Haynes.
They are your Clinical Directors in this area?

Yes.

You are saying to them: *'During this period I would
expect management issues to be dealt with by the
Clinical Directors in liaison with the Director for
Acute™ that's Mrs. Gishkori, and yourself?

Yes.

In relation to professional matters?

Yes, mm-hmm.

I think that tidies up an aspect of the confusion.

I am not proposing to go through each of your
corrections, quite apart from the fact that the printer

has scrambled out the document in the wrong way or 1it's

10
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the wrong way in the screen, I should say. If there is
any uncertainty about what you say in your statement,
we will try and clarify that. Your evidence,

Dr. wWright, 1is particularly important in the context of
this module. This module is focusing on the MHPS
Framework and its outworking in the case of

Mr. O0'Brien. The Inquiry is charged with Tooking at
the effectiveness of the MHPS Framework in that case,
and, therefore, we will be looking at your evidence,
the Inquiry will be looking at it with a view to
judging the effectiveness of the MHPS investigation.
was it thorough? was it conducted properly? was it
conducted fairly? Did it achieve its objectives? Or
does the process, in light of your experience of using
it, require strengthening? Those are the kinds of

issues we are going to get into with you today.

Just then going back to the start, I suppose. You were
appointed Medical Director in the Southern Trust on
1st July 2015; 1is that correct?

That is correct, yes.

Just in ease of the Inquiry's note, just let me touch
upon your qualifications and background. Again, your
witness statement up on the screen, WIT-17837. Those
are your qualifications. I should say, you are now
retired from the medical profession; isn't that
correct?

That is correct, yes.

when did you retire from your profession?

11
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I retired from a full-time post in 2018, but continued

to work in a part-time capacity for the Health and

Social Care Leadership Centre, and, for a short time,
covering a Paediatric Radiology maternity leave.

I haven't done any medical work for the Tast few months o5
of any sort. Before that I had only been doing a few

hours a week as the Responsible Officer for RQIA, which
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is the Tocal regulatory body.

I note at 4.2, you are a founding member of the Faculty

of Medical Leadership and Management?

That's correct, yes.
where did that interest come
faculty?

Okay. I began my career as a medical manager back in

from and what is that

the Ulster Hospital in what's now the South Eastern

Trust as Clinical Director in Radiology. That was

quite some years ago. I worked there as a Consultant

for 12 years, and after that time moved to the Belfast

Trust.

Just scroll over on the page, we can see some of that

at 5.1.

So I was working in --

Your first medical management role, as you said, was 1in

the Ulster in 19937

I was appointed Consultant in 1993 and I think 1998 or

thereabouts, 2000, I would have been appointed as

Clinical Director, and subsequently became Deputy

Medical Director just for a brief period before I left

the Trust to go to Belfast.

12
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initially I was working as a Paediatric and General
Radiologist and then became Associate Medical Director,
as a result of the reorganisation of the Health Service
and the Trusts they created these new roles and

I applied for and was appointed Associate Medical
Director of what was then Clinical Services, which was
the Radiology Laboratories and Anaesthetic Service in
Belfast. Subsequently there was a bit of
reorganisation and I became AMD, Associate Medical
Director, for the Specialist Hospitals Directorate,
which was really all the non-acute hospitals. Things
Tike the non-acute adult hospitals, so children's, the
maternity service, regional orthopaedic service, the
Dental Hospital and Community Dental Service, ENT, ear,
nose and throat, eyes, special clinic of general
urinary medicine clinic. I suppose all the things that
weren't acute medicine or surgery in Belfast. 1I did
that role for five years, and at that time I also was
the Appraisal Lead for the Trust, implementing the
regional appraisal system.

Just scroll down we can see aspects of this on the
screen, just on down further, please.

In my last two years at Belfast, I also took on the
role as Head of School for the newly founded School of
Clinical Diagnostics at NIMDTA - which is the Northern
Ireland Medical and Dental Training Agency, with
responsibility for training Radiologists and
Histopathologists. I suppose over my career

I developed an interest in the medical management side

13
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of the profession as well as doing a clinical post.

The Faculty of Medical Leadership in Medicine evolved
during that time. It was a new institute set up to try
and develop medical management as a professional entity
with professional standards and to develop as a career
pathway for potential doctors. It was very embryonic
and small in those early stages, and has grown since
then. I am a member still but I am not active in the
organisation now.

Yes. Did you hold office within the faculty?

No, no, no.

As AMD in Belfast, assumedly quite a busy role and

a complex role --

Yes.

-- in terms of the challenges that you might have met?
Yes. It was quite a disparate breadth of specialties
that were on my patch, a very interesting group towards
the end, none of which were my own speciality in
Radiology, and we had significant challenges within
that group. A lot of the regional services were based
in Belfast. we had a lot of MHPS cases that I would
have been involved in at various levels and various
ways. To give you a flavour, this would have covered
things Tike doctors who are sick, who have drug
problems, who have alcohol problems, doctors who are
under-performing clinically, doctors who needed support
with NCAS, doctors who were working in failing systems
where that was a major factor, so the usual breadth.

I would have been Case Manager, I was trying to recall,

14
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probably for about six or seven cases and Case
Investigator for around about the same number during
that time. I was involved, for a while, on one of the
attempts to improve the MHPS process by the Department,
I gave evidence to that way back when I was AMD.

I would have sat on our Directorate Oversight Panel for
all the cases that involved within the Directorate. we
would have had a weekly meeting with the Medical
Director to discuss issues across the patch. As well
as my own patch, we would have shared learning and
experience across the rest of the Trusts as well. That
wasn't an area that one particularly enjoyed or sought
but i1t came with the job and there would have been

a significant number of cases during my time.

Yes. I think maybe just if we Took specifically at
this aspect now, just going through to your second
witness statement, WIT-18423. And you say -- just

scroll down the page, please, to 4.1, where you say:

"1 was 1nvolved in applying the MHPS process throughout

my time in Belfast in those five years"

Then obviously as Medical Director in the Southern

Trust.
"During that period 1 had experience of many MHPS

cases, more than 30. Belfast | would have acted as

Case Investigator or Case Manager."
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You have also delivered, I think you have said, just
scrolling down to 4.6, a series of talks on 1issues
associated with MHPS, at least in part?

Mm-hmm.

It's familiar territory for you by the time 2016 comes
along and you are dealing with the matter that we are
most interested in.

Yes.

Just on your movement from Belfast to the Southern
Trust. The first time you took up the role of Medical
Director was within the Southern Trust?

That's correct.

No prior involvement with the Southern Trust?

No, never worked there before.

was that a natural progression to move from an AMD role
in combination obviously with your clinical duties in
Belfast, but to go into Medical Director, top of the
hierarchy in terms of medical management and, in

a sense, leaving the clinical duties behind?

I don't know if I'd describe it as a natural
progression but it was certainly a direction of travel
and it seemed there was an opportunity arose in the
Southern Trust, which was unlikely to come up again 1in
the near future, so I thought I would apply for it, and
I am very glad I did.

The job description for the role, if we could just
briefly look at that, TRU-101577. You might recognise
that. I suppose we don't really have the time to get

bogged down in the minutiae of these job descriptions,

16
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but, in a nutshell, you were responsible for all
professional medical and dental matters?

That's right.

That involved overseeing appraisal, training, job
planning, those kinds of things?

Yes. Obviously I was the Responsible Oofficer as well
for all the medics, and clearly whilst I was
responsible for it, we had a large number of people
working with me and with the Trusts to deliver on those
issues, but, yes, I was the designated person and
doctor responsible for professional issues.

Just the role of Responsible Officer. was that within
the Medical officer's role or 1is that an adjunct to it?
It was a key part of the Medical Director's role, and
obviously people are familiar with the process. This
was a system that was brought in by the General Medical
Council a few years ago. It requires every doctor to
be revalidated on a cyclical basis on the basis of
appraisal and evidence of good practice. There's quite
a system that has to be put in place to allow that to
happen. I think we had demonstrated that we had

a system that certainly could deliver on the mechanics
of the appraisal process very well, in that we
achieved, almost every year, 99%, and some occasions
100%, of all doctors appraised on a yearly basis and
during my time the revalidation process worked fairly
smoothly. The challenges around appraisal are well
recognised in terms of how effective it is. we had

a tight system for monitoring appraisal but I was well

17
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aware there are always improvements that can be made to
that to be more effective. 1In terms of the mechanics
of the appraisal and revalidation process, we had

a very well established system. I think, and

I believe, and many doctors told me that they felt well
supported within the Southern Trust with that process,
which is not something that's found everywhere.

Yes. The professional leadership aspect of your role,
which is set out within paragraph 2 of the job
description -- we don't need to turn it up, it will be
a familiar feature to you. You had to provide support
to your Associate Medical Directors, Clinical Directors
and Lead Clinicians throughout the Trusts. Presumably
there was an element of reciprocation in that. They
had to be, in some respects, your eyes and ears on the
ground or closer to the ground in terms of drawing
professional issues to your attention?

very much so. Particularly the Associate Medical
Director team was critical to the running of the
professional system within the Trust, so that was
something I spent a lot of time developing and
improving. Certainly by the time I Teft post, I felt
we had a very highly trained, competent and effective
and quite diverse team of Associate Medical Directors
who were in a good place to deliver that going forward.
The Clinical Directors, I always think, to be honest,

I have always said the Clinical Director role I think
is the most difficult role in the Health Service. You

are delivering high volumes of clinical work and you

18
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are also trying to manage a team of colleagues who can
be challenging at times. I was very conscious that
they had to be supported through training and, well, 1in
other ways as well. I think there was evidence that we
usually had good numbers of applicants for most of
those posts, but one of the most difficult areas, and
this is a recurring theme, was in the whole area of
Surgery, throughout my time, to fill those posts, and

I think that reflected on the complexity and the
demands on the job of the clinicians practising, not
that there wasn't a desire for them to become involved
but they were so busy clinically. oOne of the
challenges of the post was that, in terms of workload,
most of the clinicians in the Southern Trust carried

a very high workload burden, working in much smaller
teams than, for instance, they might have been in
Belfast. So, my main challenge was making sure they
didn't work too hard as opposed to trying to get them
to do work, and that could be as big a problem at
times. The Clinical Directors were key to that and
certainly my role would have been to support them and
to have used them as a conduit in both directions to
receive information and to share information with the
body of doctors and dentists.

The Inquiry, I think, is particularly interested in
this area of medical management and the stresses that
affect both the cb level and the AMD level and,

I suppose, their practical capacity to be able to do an

effective job, and obviously the setting for our
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interest is within the Surgery sector. You think by
the end of your tenure the place was in a better state
of health than when you arrived because you oversaw
improvements. If we just go back to the beginning. 1In
2015, how would you assess the state of health of
medical management within Surgery in particular, and
what ultimately did you do to move it on to a better
place?

The post holders had been in post for a considerable
time. In Surgery 1in particular the Associate Medical
Director and some of the Clinical Directors were
approaching retirement, so that gave an opportunity to
refresh and renew, I think, and just to Took at how the
system worked. There were particular challenges 1in
Surgery because we were trying to deliver acute
surgical services across two acute hospitals with

a very small team, so that was problematic. As has
recently, there have been developments in the public
sphere recently where that service has been re-profiled
within the Tast few months. Wwe were still trying to
manage an acute site on two sites. When they indicated
they were retiring it was challenging to fill those
posts, and it took quite a wee while before we had

a static workload or workforce in those posts. I think
there had been difficulties in the past with
relationships within the Directorate between
individuals and between some of the surgical team which
didn't help things and took a while to settle down,
it's probably fair to say. I Tlike to think that the
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opportunities for people filling those posts were
improved by the amount of training we did over three
years that I was in office with doctors who were
interested in management roles. This was something
they had sought and we designed a bespoke training
programme around clinical management for doctors, in
association with the Leadership Centre and our own
Human Resources Department to try and fill the gaps
that they saw in their own training and to encourage
medical management as a possible career path. oOne of
the main stumbling blocks, I think, would have been the
amount of time and resource given to clinicians wanting
to take on those roles. There would have been Timited
programmed activity or PA allocations for them, and
Timited administrative support staff to help them in
the roles. Part of this was because of funding issues,
but, to be fair, a Targe part of it would also have
been the clinicians themselves who really didn't want
to give up significant parts of their clinical practice
to take on these roles. They would prefer to do them
on top of full-time posts.

Yes. Just if I can come in on that, and we can
continue the discussion along this. If I can frame it
in this way: Mr. Haynes, 1in his evidence, painted

a picture of a busy clinician.

Mm-hmm.

He had a role in Belfast as well as a role 1in
Craigavon?

Mm-hmm.
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And no doubt Daisy Hill. The impression perhaps might
have been, to some extent at least, about fitting the
managerial aspects around the practice, the clinical
practice, and if something had to give, it had to be
the managerial element, whether that's not being able
to attend a meeting or not being able to give enough
attention to a particular issue that might have been
blowing up and he, I suppose, to generalise slightly,
bemoaned the absence of effective support for that
role. Has that changed?

I'm not sure. I haven't been in the Trust for a number
of years.

No, but did it change during your time or was there

a process to try and --

There was a process in place to try and improve that.
Oone of the last things I did, when I came back from

a period of sick Teave just before I retired, I was
asked to do a number of projects by the Chief Executive
rather than to step back into the Medical Director's
role, because I was retiring a few months later. One
of them was an exercise around job planning and how to
recruit and retain doctors. As part of that we did

a lot of interviews with the staff as to what would be
helpful. At that point we had identified certainly

a need for better admin support for a lot of these
management roles and more PA allocation if that was
available. I presented that report not long before

I Teft, and I understood that that was being taken

forward. But there clearly was an issue in that
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respect which we had not really bottomed out by the
time that I Teft the Trust. This would have been,

I have to say, common across the health sector system,
although, and this is one difference I had observed,
when I was working in Belfast as an AMD, for example,
that would have been half-time post and half-time
clinical. we weren't, at that stage, in the Southern
Trust where often it was two or three programmed
activities for the AMD role, so although the Belfast
patch would have would have been bigger there was

a disparity in the resource for medical admin time. As
I say, part of that was a funding issue but part of it
was the clinicians themselves who hadn't yet got their
mind into the place where they really wanted to give up
sufficient of their clinical activities to allow them
to take on that amount of time. That's always a always
a problem in the small team when you have very few
colleagues to share your work around. 1It's easier in

a bigger team to shed some of your clinical work.

Help us with this: Wwhat is the importance of that tier
of management, the CD role and the AMD role?

when it's working well, it's absolutely crucial to the
running of a hospital. The CD is the person who will
pick up issues early and has the ability, and often the
authority, to sort them out quickly and rapidly. Wwhen
the role is working well, it's a very effective post
and a very effective way of managing governance qissues,
as well as all the other staffing issues and so on that

they have to do. 1It's also a role whereby, again when
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it's working well, a clinician has the opportunity to
develop new services to bring in new ideas, to really
make a change. So the reason why a lot of people would
want to do a CD's role 1is because they have perhaps

a particular project or an issue that they want to
bring to the fore and, in that position, you have the
ability often to do that. The downside is you often do
have to give up sufficient clinical time to allow that
to happen, and that's a difficult journey for a Tot of
clinicians.

when you came into post on the surgical side, the AMD
was Mr. Mackle?

Mm-hmm.

The CDs included Mr. Brown?

Mm-hmm.

I think there was one other person in post, Sam --

I forget, it doesn't much matter. In general, when you
came into the post, did you meet with the people 1in
each of the Directorates occupying these key management
roles?

Yes, I would have. Wwe would have had regular monthly
Associate Medical Director team meetings, which

I chaired, where they gathered together at AMD Tlevel,
but as well as that I would have had pretty regular
one-to-one meetings with each of the Associate Medical
Directors. I would have had less frequent one-to-one
meetings with the Clinical Directors, but I did try to
meet with them individually as often as possible.

There would have been other opportunities, such as the
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regular medical staff meetings, which I attended most
times on both the Daisy Hill and the Craigavon hospital
sites, and we'd have opportunities to meet together.
Then occasionally one would have tried to meet with the
clinical teams, so I would have tried to meet with
specialty groups as a group on an occasional basis when
the opportunity arose, but time pressures didn't allow
it to happen as one would have Tiked. I would have
been engaging with -- I would have known all the
Clinical Directors well, I would have met with them
reasonably frequently, and certainly the Associate
Medical Directors, we would have been on frequent and
almost daily contact with them.

I believe you were in the chamber yesterday and you
would have heard me taking Mrs. Trouton through a list
of concerns in a broadly chronological fashion that had
preoccupied her, as well as medical management, in
reference to Mr. 0'Brien's practice over a period of
years. And come 2015, there were still, what she would
have described, as recurrent issues around triage,
around retention of patient notes and, I get the
impression, towards the end of 2015 issues in relation
to record-keeping in terms of dictating actions or the
history taken at clinics. Wwe will come to what

I understand was a meeting in January of '16 with

Mr. Mackle and Mrs. Trouton. I know you've difficulty
recalling that and we will Took at that. Prior to
that, when you are coming in the door and trying to get

to grips with what's going on in each of the various
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departments, were concerns in relation to Mr. O'Brien's
practice referred to at that time?

I have no definite recollection, before that meeting,
of them being formally raised in any way. That's not
to say there might have been some comment at

a one-to-one that was un-minuted, but he certainly
wasn't -- this wasn't an issue that was high on my
radar at the time that I arrived, until that meeting in
January. I had met Mr. O'Brien on a number of
occasions. I was aware of -- I mean, I had met him.

I was aware of his practice, but really until that
meeting in January, I wasn't aware of the extent of the
difficulties that were -- having.

what, in general terms, were you hearing about the
Urology Department upon commencement of your post?
Okay. The Urology Department was -- I met with them as
a team fairly early on in my time. Wwe were certainly
under a lot of pressure clinically in terms of waiting
Tists targets, as were all the surgical departments and
that was very clear. They did have reasonable staffing
Tevels as the funded levels that were agreed but, in my
opinion, they probably did need additional support.
They certainly weren't one of the departments that was
on my risk 1ist for immediate staffing crises. There
were others that were, but Urology was functioning
reasonably well. They were delivering well. They were
actually seen within the Trust as being one of the
innovative teams. They had won the Chairman's Award

for team work, I think the first year that I was there.
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They had participated in a number of regional
initiatives for some very advanced forward Tooking,
they were experimenting with different types of
tele-radiology or telecommunications on projects. They
took the first adept fellow, which the adept fellow
programme was a programme of clinical management
trainees and they were the first and, in my time, the
only Surgical Department in the province to take an
adept fellow, who was a urological trainee, who fed
into their Tithotripsy programme which is a regional
service. My impression of them was these were a very
high performing team, very clinically competent. They
were prepared to work with colleagues across the
region. On a practical network they shared patients
and expertise on a regular basis, but they were
probably suffering from the same as many other surgical
specialties of being overworked. My impression I got
from them was that they were functioning well as

a group and they were high performers and valued,
certainly within the Trusts and across the region.

In terms of those kinds of interactions and the
information that flows from that, there was nothing
written down by you as an issue that you were going to
have to follow up and work on?

There were many other issues across the Trust related
to medical staffing that were just of a higher order in
terms of staff shortages, and there were other doctors
where their performance and behaviour issues which were

of quite a serious nature which we dealt with in my
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first few months of arriving in the Trust. They were
on my desk. Mr. O0'Brien was not at that stage.

You say, if we could just bring it up, wWiT-17894, and
paragraph 67.3:

"When 1 initially came to the Trust in July "15 it
became apparent to me there was a lack of trust between
Consultant medical staff and some of the senior medical
and non-clinical leaders over a number of preceding
years. This seemed to be an issue, particularly within
the Surgical and Anaesthetic teams. There was also

a lack of knowledge among many of the medical
non-clinical leadership staff regarding possible
options open to them for dealing with difficult issues
among colleagues. Mr. O"Brien was probably the most
senior colleague iIn the entire Trust which was an added
factor. This may have led to a reluctance for medical

staff to escalate some significant issues."

I am anxious to explore maybe the general point you
make first about the Trust issue. Can you better
explain that or broaden it out for us?

Okay. I remember coming to the Trust and having my
first Associate Medical Director team meeting and being
surprised at just the general atmosphere within the
meeting, which was not open and appeared to be quite
defensive. So, that was a significant issue which had
to be addressed fairly early on. Some of that was

because of interpersonal issues that had obviously been
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going on for a while between some of the team members,
and between them and previous issues before my time.

I made it very clear at the start that we were going to
change that culture and behaviour, and we set out
deliberately to do so at a very early stage because
that was unacceptable to me. I think, by and Targe,
that was welcomed by most of the people that were
there. We went on an away weekend, if you like,
specifically to tackle this issue of culture, and we
brought in expertise from the Beeches Health and Social
Care Leadership Centre, and we took a stock-take of
where we were with that. Part of that was to identify
training needs. I think possibly, to be honest, that
was where some of the members maybe felt that it was
time to move on to do other roles and it was time to
refresh some of the team members, which was part of
that process as well. I think, to be fair, that turned
around fairly quickly. I'm not sure what the original
source of all that was but it was a very definite --
maybe it was a mistrust of me coming in from an outside
Trust, it may have been that, but, certainly, my modus
operandi was that we were a team, that even though we
had certain areas of Directorates to cover, there was
to be cross-cooperation between the AMDs and mutual
support, and that was the way they were going forward.
It was a factor right at the start but it was fairly
rapidly turned around.

Just a discrete point lying within that paragraph:
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"There was also a lack of knowledge among many of the
many medical non-clinical leadership staff regarding
possible options open to them for dealing with
difficult i1ssues among colleagues."

Yes.

what are you getting at there?

I think particularly options such as the MHPS process.
People had a very superficial understanding of how it
operated and what help could be attained from it.

There wasn't a great awareness of the goal of NCAS and
the National Clinical Service, for instance, and the
potential it had to assist and help with difficult
cases. My way of working was, where problems were
identified, to deal with them at an early stage, to
intervene with a process that was overseen by the Trust
Ooversight Committee, with a view to preventing them
escalating into more serious issues. When I arrived in
the Trust, there were a number of issues that had
clearly been going on for some years. Some of them had
been dealt with and there were a few outstanding ones.
I made it clear to my AMD team that was going to stop
and that the way forward was to deal with issues by the
appropriate process in a formal manner. The reason for
doing that is often you can prevent a relatively minor
issues from escalating to a more major one, before
behaviour becomes entrenched. I have had experience of
that in a number of previous areas where that has
worked well, and I have seen the effects where not

doing that has led to very significant problems that
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are almost impossible to fix if Teft un-dealt with.
That was part of the reasoning behind developing then
the training package for clinicians for medical
management.

Yes. Obviously, just to pick up on your point about
knowledge of MHPS and understanding of its import and
how to use 1it, you are coming obviously with

a background in a bigger Trust, probably more
throughput of MHPS cases with a larger demographic?
Yes.

Could I suggest to you that really should only be part
of the explanation for the lack of knowledge that

Mr. Mackle and, for that matter, Mrs. Trouton, revealed
in their evidence over the past couple of days. They
didn't seem to know too much about MHPS at all. 1In

Mr. Mackle's case that was notwithstanding that he had
been asked to be a Case Manager once, and Mrs. Trouton,
for her part, had never heard of it.

Mm-hmm.

Is that surprising to you when I put it in those terms,
given their roles in senior operational management and
senior medical management?

It clearly couldn't be allowed to continue. You can't
have an Associate Medical Director who is ultimately
unfamiliar with the MHPS process, which again is one of
the reasons why we developed a bespoke training
programme for them because it was apparent that there
was a deficiency of knowledge amongst senior clinical

staff in that area, and that did surprise me, but it
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probably reflected the relative lack of number of cases
that they'd had going through previously. Yes, it was
a concern. Our training programme was specifically
aimed at the medical staff, so that we had a cadre of
potential candidates then for Clinical Director and AMD
roles. It hadn't extended out to non-medical staff at
the time I was there, but that probably would be
something that would be worth doing, clearly.

Yes. Presumably, your concern about the Tack of
knowledge about how to deal with difficult issues among
colleagues isn't solely focused, isn't Timited to MHPS.
Presumably there's a range of tools or strategies that
you would expect management to be aware of in order to
deal with that kind of issue?

Yes. I have to say, the Human Resources Department,

I found them very supportive and knowledgeable around
these processes. I think there was a hesitancy among
clinical staff to bring issues to the fore because they
were uncertain of the options that might have been open
to them, and I think that was a block. People
sometimes saw these processes as punitive in
themselves, whereas, in fact, often they were aimed at
trying to get to the bottom of an issue so you could
address the core issues. There was a gap of
understanding, I think that is fair to say, and that
was my experience.

Just going back to issues around your job, your job
description, how that interacted with other people.

You have made it clear, and the job description makes

32

10:30

10:31

10:31

10:31

10:32



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U & W N R O ©W 0 N O U1 A WN R O

72

73

74

75

TRA-02516

it clear, I suppose, that your responsibility is on the
professional side, there's an operational side,
obviously, and that responsibility lay in the
Directorate with a Director who, when you came 1into
post, was Ms. Gishkori?

I think she started around about the same time as
myself.

Yes. Then, so far as Urology is concerned, you have
another tier below that?

That's right.

Assistant Director, who, for a large part of the first
-- I suppose, the first six months, first nine months,
was Mrs. Trouton?

Yes.

Then within Urology itself you have a Head of Service,
who was Mrs. Corrigan?

Mrs. cCorrigan, yes.

In terms of the operational management, medical
management dichotomy, if it's helpful to see it in
those terms, was that well understood in the context of
managing difficult doctors, difficult clinicians?

That were parts of the Trust that worked extremely well
and there were other parts where it didn't work so
well, and there were obviously reasons for that. To
give an example of one area that worked very well in my
experience was child health, paediatrics, where we had
a very motivated Associate Medical Director who was
very focused on quality improvement and developing

standards, and very innovative in his thinking and that
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percolated in a very -- and they had a good working
relationships between them and the Director of the
service. There were lots of areas like that that
worked really well. I think the acute side struggled
to make it work so well, and part of that was simply
the size and the complexity of it, which was just so
much bigger than any of the other sections. They had
quite a number of AMDs working within the one
Directorate, working to the same Director. 1It's very
complex, they were managing emergency services as well
as elective services across a whole raft of
specialties. 1In parts of the Trust that divide, if you
Tike, worked very effectively. 1In other parts it was
less clear and blurred, and I think there was certainly
potential for improvement, which I understand has
happened. The Acute Service, to be honest, there were
tensions between the operational side and the
professional side, and whilst all parties tried to work
together, the reality 1is there's often a blur in those
boundaries and I'm not sure that, at all times, that
system worked as well as it could have.

Yes. You are right to use the word blur or confusing,
as it's said in your statement. Just on that, we've
heard from Mrs. Trouton. She is an Assistant Director.
She is receiving from the Head of Service within
Urology concerns about, Tlet's use the example of
triage. She, on occasions, tries to deal with it
directly with the practitioner. On some occasions, and

probably more occasions, she tries to escalate it to
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the Clinical Director and sometimes the Clinical Lead,

but her frustration appears to be that they are not,

that is on the medical side, they are not seeing the

impact on her service as clearly as she is and are not

taking the kind of steps to provide an effective remedy

that she needs.

Mm-hmm.

How is that difficulty to be resolved? 1Is it a case of

infusing the medical side of the management Tine with

a better understanding of the steps that they should be

taking to address the problem?

That would be part of the solution. 1It's really vital

that all parts of the system worked together and with

each other and with united purpose, especially 1in

a difficult, complex situation as arose with the

scenario we are dealing with today, which was

a long-standing problem, as it turns out. I suppose,

in a situation like that, it's really critical that all

relevant parties with responsibility worked together to

solve it. Certainly part of the issue would be a more

skilled medical leadership workforce who would know the

options available to them and know when to escalate,

and what is acceptable to be dealt with locally and

what is not.

Is the picture that I've painted through Mrs. Trouton's

evidence, is that a familiar one to you of an

ineffective challenge function on the medical

management side?

It wasn't a norm by any means.
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experience within the Southern Trust, was that we had
very effective challenge. We have Tots of cases,
obviously we can't discuss them individually, to show
evidence of that, where we dealt with many, many cases
of great complexity, some of which were before the
courts, some of which were related to medical health,
some of which were related to under-performance. That
would have been the norm. This was unusual, in that
there seemed to be a reticence to deal with this 1issue
conclusively 1in this particular instance. There would
have been the exception rather than the norm, but
nevertheless, an important exception.

I think, I can't quite put my finger on the quote from
your statement, and maybe we will come to it later, but
if I can paraphrase. Your impression, up to a certain
point, was that medical management had sought to deal
with things informally within -- and perhaps
operational management as well is captured by your
concern, tried to deal with matters informally within
their own sphere of influence within that Service or
within that Directorate, rather than bring it outside.
Do you recall that analysis? Wwhat was your thinking
there? First of all, where did that understanding come
from and what should have been done?

where there's repeated issues that arise, such as arose
in this case, that have not been resolved within

a reasonable time frame, I mean it's always good to
deal with these things Tocally and informally if you

can, and that often works and that's great, and the
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Clinical Director would be key in doing that. Where
that doesn't work, then I would expect that to be
escalated to myself and to the Service Director and for
a formal plan to be developed to deal with that. That
would be the normal way we would do business.
Historically, that may not have always been what
happened, but certainly that was the way I intended and
practised, and I made that very clear. I was somewhat
surprised when I appreciated the issues that had been
going on for so long and the extensive work that had
been done to try and manage them, but not really deal
with the issue at the heart of the practice. So, yes,
in this particular instance, it was unusual, but my
impression was that the issue had been allowed to
fester, if you 1like, for much too long before bringing
it to a formal procedure.

when the Inquiry comes to write the history of this,

I suppose, the impression that has perhaps been given
by the evidence, and obviously there's much more
evidence to be received, was, as you've highlighted
there, informality of an approach while issues
continued to occur, not being effectively addressed,
sometimes not addressed at all. You are suggesting
that that is an unusual culture or an unusual approach
in your experience in the modern public health system
of this country?

Yes.

This was perhaps a local culture that is somewhat

strange in your eyes?
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I wouldn't say it was local. 1In the early days of my
involvement in medical management this would have been
quite not usual. Across all Trusts there would have
been practitioners who would have been behaving poorly
for long periods of time, who had been managed
ineffectively. During my professional 1ife and my
experience that situation has changed to the point now
where it is really exceptional to find something Tike
that. I did have a few cases similar when I was in
Belfast in the early days, but not towards the end of
my time there. I was impressed, if you like, by the
way many of the difficult cases had been dealt with 1in
the Southern Trust when I arrived there, very
effectively, some of which I picked up the tail-end of
and saw to a conclusion. This was very unusual, but
you are right to say that in the modern NHS and modern
Health Service, in my opinion, this would not be
acceptable.

Yes. When witnesses have given evidence to that effect
that this is how we did manage and, you know, they
accept that that, with hindsight, isn't a good way of
doing it. When you ask for explanations, some of the
explanations are to the effect that the person
concerned carried a certain reputation or medical
excellence in certain aspects of his practice?

Mm-hmm.

And a generally positive reputation on a personal
Tevel.

Mm-hmm.
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Is that, 1n your experience, a danger that medical
management has to guard against in general, this,

I suppose, sense that somebody is perhaps too important
and too popular to challenge effectively?

Again, in the early days of my professional Tife of
medical management that would not have been an unusual
problem, but it wasn't something I encountered in more
recent times. I think medical managers now would be
well aware of the dangers of giving undue importance to
personalities in the way that you have described. It
is challenging working in a small team. If you are
working with a close colleague -- I mean I have been 1in
this situation -- where there are under-performance
issues, it is a very difficult thing to deal with
those, which is why you need to seek help beyond the
immediate team to be able to deal with that
effectively, and there is help there. I suppose what
I'm saying is, 1in general in the Southern Trust that
was not an issue, but it did seem to be an issue in
this particular case. It may have reflected simply the
fact that Mr. O0'Brien was a very senior -- he was
probably the most longest serving member of medical
staff in the Trust and so a lot of people working with
him would have given him a degree of respect, which is
understandable, but, in this particular instance,
probably not helpful.

when you refer in your witness statement to the blurred
Tines between professional or medical management and

operational side, what particular problems did you have
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in mind caused by this blurring or this confusion, as

you have described it?

If there is an operational performance issue, such as,

to take for an example, dictating of patient notes, as

an example, it could happen anywhere and it does happen

occasionally there are issues around that. On one

Tevel that's a very straightforward, you know you need

to get a dictaphone or a recorder. You need to sit

down and report.

is managed withi

It's a very simple process issue that

n the Directorate, and the Clinical

Director can manage at an operational level. It seems

at one level to

be very straightforward. when it

becomes a persistent problem then it starts really to

become a professional issue. There can be confusion

then over who deals with that, and this is one of the

problems I think we have with our current Health

Service management systems. To give you an example

where I think things worked better, and this is just my

personal opinion. In the days when I was Clinical

Director in Radi

ology, the Clinical Director of the

Department would have been the budget-holder in the

Department and was Head of the Department and was

responsible for

everything within that. They would

have clinical standards. They carried the can for the

budget, for the

staffing levels, everything. It was

very clear who was in charge and who to go to if there

was a problem.

we have a system now where that is not

so clear. The Clinical Directors are no longer the

budget-holders.

I'm not sure they are not sorry they
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are not, but they are not. There are two management
structures, if you like, there is a clinical 1line and
there's a management line. Sometimes people become
confused as to which is the right direction to report
issues to, and the managers themselves are confused as
to who should deal with them. The system can work
really well. we have got people who are well trained
and they have time to consider their actions, and they
have good relationships between teams, and that's great
and it often does work really well. But where
relationships are not so good and the clinicians and
the individuals are very busy and under a lot of
stress, that system cannot function as well. My
personal view is, the dual 1line can be confusing on
occasions and isn't helpful in this type of situation
because, in reality, there is a blur between
professional and operational matters.

I'm not going to bring you to it now but just for the
panel's note, you deal with this in a number of places
in your statement, and, in particular, WIT-17895.

I think you have said one solution would be to have

a medically qualified person in sole charge to make the
reporting lines clear and simple. 1Is that, I suppose
back to the start of your career?

That would probably be a very unpopular thing to say
but, in many circumstances, I think that would be
clearer. But the key thing is the person is
appropriately qualified and has appropriate

capabilities. That's probably more important than
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whether they are medical or not. 1It's often, in
reality, easier for a medical person to learn
management skills than a non-clinically qualified
person to become fully competent or conscious of all
the clinical 1issues.

Yes.

The key thing is that the person has the appropriate
skill set. Because of the regulatory requirements
around doctors and so on, in some circumstances that
does need to be a doctor.

while you came into this post after some of the issues
with which we are concerned had been brewing for some
several years, do you get a sense, given what you now
know, that this blurring, as you describe it, of
responsibility, may have contributed to this slow pace,
perhaps, of getting to grips with the issues and
resolving them?

I think it was a factor. 1It's my belief, yes.

Urology itself, you have painted a positive picture of
what you observed at the commencement of your role, but
you were approached in certainly January 2016, and,
according to the memory of Mr. Mackle and Mrs. Trouton,
there was a discussion of Mr. O'Brien and the
difficulties that he was posing within the Urology
Service. Mr. O'Brien, had you met him by that point?
I had met him on one or two occasions, yes.

I am just missing a point in my note and I will come
back to those. Yes, I have it here, sorry. You said

in your witness statement that you met him about half
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the commencement of MHPS.

towards the Tatter end of the next year?

Yes.

But I think you have reflected that you met him during

a training session in respect of private patients?

That's right. That's right.

A walk-through of the surgical wards, a team meeting

with Urology, at the Trust chair's birthday

celebrations?

I think we were both present. I can't recall if

I actually met him there.

A few e-mail exchanges.

Do you recall meeting him t

discuss Radiology attendance at multidisciplinary

meeting?

I saw that. I hadn't recalled that but I may well have

o

done. I do remember discussing the issue but I can't

remember who with.
Yes.

I wouldn't dispute 1it.

In terms of the meeting in January 2016, you have said

that you can't recall the details of that meeting.

that time you would have

assumed that the matter had

At

been followed up within the Service and that you would

have been informed if there were any further

difficulties. Do you have any recollection,

independent recollection

of the meeting itself?

I do remember the meeting occurring and the general

tone of the conversation.
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minutes at that meeting, it was an informal discussion.

Certainly listening to Mrs. Trouton's statement

yesterday was helpful for me to recall what happened.

Yes. Obviously, up to this point, based on what you've

said this morning, you had no prior warning that

Mr. O'Brien was, from the perspective of those two

managers, causing difficulties. I think you said you

allowed for the possibility that something might

have

been said informally at a meeting, but certainly the

suggestion of a great problem hadn't come to your door?

I think that's right, that's as I recall, yeah.

Yes. At this meeting it's been said that you would

have been told about several issues, including the

triage issue?

Mm-hmm.

Retention of patient notes at home, and a relatively

new issue, which was the alleged failure to properly,

and sometimes at all, dictate following a clinical

engagement with a patient. Do you agree that those

issues are likely to have been raised?

Yes. Yes.

what were Mr. Mackle and Mrs. Trouton looking from you?

I think they wanted advice. Part of it was a listening

ear, because they had obviously been struggling with

this problem for quite a while and they wanted
a fresh --
Did they tell you that?

I believe so, yeah. 1It's obviously difficult without

having minutes of the meeting, but as I recall.
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wanted a fresh pair of eyes looking at the situation.
It certainly struck me, and we discussed that this
matter had been clearly attempted to be managed very
informally and with workarounds for a long period of
time, and it was time now to deal with this in a more
deliberate and intentional manner to bring it to

a conclusion. I certainly didn't feel that there had
been a clear Tine of direction given to Mr. O'Brien as
to what needed to be done, or that the concerns were of
a significant nature in recent times. We discussed
possible options and I think we agreed it was still
worth a chance to resolve these matters relatively
straightforwardly by putting down a clear marker of
what was expected of him and giving him the opportunity
to resolve those issues in the first instance.
Presumably the approach Mr. Mackle coming to you was
entirely appropriate?

Yes. Oh, yes, yes. I mean, strictly speaking, the
Tines -- Mr. Mackle would have had the opportunity to
come to me at any time with an issue like that.
Usually, Mrs. Trouton would have gone through her line
manager, which would have been Mrs. Gishkori, but

I always made it clear if there were issues of
professional nature that were a concern to any member
of staff, they could approach me directly and I was
happy to see them. But it was a little unusual to have
the Associate Medical Director and the Assistant
Director come to me with an issue of this nature, that

was unusual but appropriate, I think.
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In terms of the issues raised with you, how grave were
they in patient-safety terms?

Yes. Obviously a very important question. Any of
those issues potentially could have serious
consequences. At that point, we weren't, at least

I wasn't aware of any actual serious incidents
happening. To my mind, they all seemed as issues
relatively straightforward to deal with, and the right
thing was to try and deal with those within the
Directorate, in the first instance, with a clear
direction. But, if that didn't work then, I think we
agreed that then that would be escalated. I had had
some experience of a similar nature before, which is
why this 1ine of thinking was in my mind, in a previous
Trust, where we had an issue around patient letters and
note-keeping that was very similar. we dealt with it
with a meeting with the Clinical Director and the
individual presenting a similar action plan to the
doctor concerned. After that, it took probably one to
two months to finally get on top of everything, but the
issue was resolved relatively speedily once they were
clear about what was expected of them. I felt that
perhaps Mr. O0'Brien wasn't fully clear as to what the
management structure wanted him to do or expected of
him, and it was important that they made that
explicitly clear as opposed to implicitly clear.

That's an interesting point you make. If a clinician
isn't dictating contemporaneously, if he's bringing

multiple records home, to take those two examples --
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I think triage might be a bit more complex in the
explanation. To take those two examples, Mr. O0'Brien,
surely, couldn't have been unclear of the standard
expected?

I wouldn't have thought so. I mean, this is a basic
duty of a doctor under General Medical Council duties
of a doctor, it's bread and butter medical practice.
But it had been tolerated by the Trust for some time,
so he may have believed that that was acceptable. That
was my thinking. whilst it was very clear that this
was not acceptable, in my mind, and we had to make that
very clear, the fact that the practice had been allowed
to go on for some time may have caused some confusion
for Mr. O0'Brien, so it was reasonable to give him an
opportunity, when it was made very clear to him what
was expected, to put that right, and when he was
reminded of his duties as a doctor under good medical
practice. I mean, you know, taking notes home, for
instance, I mean, this is very easy to stop doing. You
just stop taking them home. Dictating notes. You have
to dictate notes eventually, so doing them
contemporaneously requires a little reorganisation, but
it's not an unreasonable thing to ask. I thought it
was reasonable to make it just incredibly clear what
was required of him and to give him the opportunity to
do that.

I am anxious to know to what extent these issues were
set in their historical context. You would have heard

me yesterday asking Mrs. Trouton about various 1issues.
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To take two examples from 2011 or so, intravenous
antibiotic regime or lower urinary tract issues.
Another issue in relation to the difficulties around
the following up on investigations, following up on
results coming through pathology investigations or
radiography investigations. Mr. O'Brien, at least in
the eyes of management, and these issues are no doubt
controversial, perhaps, but in management eyes, there
were these push backs from Mr. O'Brien across these
issues. Triage was an issue that was complex in the
sense that, while there was an expectation that this
would be done, there had been various workarounds in
association with that. That preamble leads to this
question: Did they set this history out to you?

The history of the more recent past was set out to me.
I can't remember if they mentioned the SAI or the other
issue, but certainly the extensive previous history

I was not aware of at that time in detail. Having said
that, the number and frequency of issues had arisen in
the past, you have mentioned two, whilst not ideal,
would not be unusual for a busy clinician over that
time period to have one or two issues like that. He
wouldn't have been an outlier in that respect. There
hadn't been any of those issues in the immediate five
years. He had been through a period of revalidation
with my predecessor Dr. Simpson, who would have
reviewed his practice over a five-year period with his
appraisals and looking at his performance indicators

and being satisfied that he was performing
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appropriately. I had had no further incidents in my

time, so looking at what I was aware of at that time,

whilst I acknowledged the significance of those two

incidents, if you looked at any busy clinician's

practice over a ten-year period, you would be 1likely to

find at least one SAI, maybe several, and possibly

other complaints, that would be the norm. He wasn't an

outlier, I suppose is what I'm saying. Whilst

individually those incidents are significant and you

Took back and say yes, there was a kick back, this

wouldn't have been a particularly outlandish pattern

that we were seeing.

In terms of the tone or the demeanour with which

Mr. Mackle and Mrs. Trouton addressed you, from their

perspective, it seems, bringing this to the Medical

Director after years of informality, was different,

unusual. It may not have been unusual for you in terms

of who you received into your office across the range

of clinicians within the Trust.

Mm-hmm.

Did that come across, that they were anxious to bring

this on to a new, formal, and more structured footing?

Yes, that was the impression I gleaned.

was that because they now appreciated, I suppose, a new

Tevel of seriousness with the issues because of the

addition of what new consultants had identified within

the notes, the absence of dictation.

Yes, I believe so. I think that was, if you Tike, the

final issue or the final straw.
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this had developed new legs, if you Tike, and had
become more complex than before, and the measures that
were within place within the Directorate to do the
workarounds would not be appropriate for these new
issues.

In terms then of your thinking, you've come from

a background of experience in MHPS. We now recognise
or you now recognise that some members of management
didn't appreciate what was in the toolbox for dealing
with difficult clinicians. Were you thinking MHPS at
this meeting with them or were you thinking in the
alternative, let's try an initial semi-formal step at

a local level?

I obviously had MHPS in the back of my mind, but I felt
at this stage -- and if they had been going to consider
that formally we would have called an oversight meeting
at that point to discuss. I felt that there was still
worth an opportunity to resolve this at a local Tevel
because, on the face of it, the individual issues
should have been straightforward to resolve. I would
have been aware that -- but I did have it in my mind,

I thought there was a reasonable chance we might be
abTle to address this Tocally and informally, but the
potential was always there to go further with that.

I made it very clear to, I think, from my memory,
although it's not perfect, of the meeting, to

Mrs. Trouton and to Mr. Mackle that we would deal with
this matter locally if we could in this way, but that
if that didn't work, we would take the matter further.
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I don't think I ever mentioned MHPS specifically, but
I was in no doubt that we weren't going to let this sit
indefinitely, and I don't think they were either.

The plan or the advice that you offered them, can you
help us with that?

I felt that there had been a lack of clarity for

Mr. O'Brien as to what was expected of him. I think
also the fact that there had been so many workarounds
may have Ted him to believe that some of his behaviour
was acceptable. I couldn't see any evidence that that
had been laid out clearly for him. I suggested that
they met with him and wrote to him, outlining the
issues that were concerning them, and indicating that
he had to address them within a reasonable time frame.
After that, we would see what happened. I don't think
I discussed in detail, but there was an implicit
assumption that had he required any -- you know, had he
come back with a plan, that there would have been
support to try and help him achieve it if that was
required. I think both Mr. Mackle and Mrs. Trouton
suggested that that would be the case. I did think,
and others may judge me wrong, but I thought it was
better to ask him for his way of resolving this,
because of this history of kickback, the more direct
instructions that you give him, it might have been he
could have kicked back to any one of those. I wanted
the instruction to be clear about the issues that had
to be dealt with but to Teave it over to him as to how

he resolved those, because he may have had his own
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ideas of how that could be done and it was worth
Tistening to those, I think, if they had been
presented. I have Tost my train of thought.

It's quite okay. we will take a break now, or maybe
just finish with the Tast couple of questions on this
meeting. The meeting wasn't recorded. My words were
that it was a milestone meeting but maybe you, sitting
there, and the other participants, didn't necessarily
regard it as that. 1Is this not the kind of meeting
that rather ought to be recorded?

I think, with hindsight, it should have been. It began
as an informal meeting asking for advice and, with
hindsight, yes, I think it should have been recorded.

I would agree with that.

we know that the meeting and the delivery of the letter
setting out the standards to be expected and asking for
a plan, weren't delivered until the end of March. Did
you expect quicker progress?

I would have 1liked to have seen that done a Tot quicker
than that, but I understand there can be reasons why
these things, you know, with Teave and so on. But yes,
I was disappointed it didn't happen sooner.

This is a serious number of issues. Patient harm
issues folded in within it, the meeting should take
place the next week, allowing for leave and other
responsibilities, not six, seven weeks later?

I mean, I agree with you. I can't dispute that.

one of the themes that we will be exploring is how

issues drawn to your attention in January, there's some
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suggestion perhaps that Mr. Mackle spoke to you 1in
December, with a view to having the meeting, but I'm
not sure that's terribly important. It takes from
January to the other end of the year, December, for
some final plan to be adopted, and we will look at that
maybe after the break.

CHAIR: Half past 12 -- or 11. Sorry.

THE INQUIRY ADJOURNED BRIEFLY AND RESUMED AS FOLLOWS:

MR. WOLFE KC: welcome back, Dr. wright. Could I draw
your attention to an e-mail that you were a participant
in on 9th February 2016 concerning Mr. O'Brien. This
is an e-mail less than a month after you'd engaged with
Mr. Mackle. TRU-257616. Just at the bottom of the
page, please. Mr. O'Brien is replying to Marian
Fitzsimons who has been pursuing Mr. O'Brien for

a response to a medical legal issue, clearly a claim
brought against the Trust. The details are relevant.
But consider, if you would, his response to Marion

Fitzsimons:

"I regret the delay in replying to your e-mails. 1 am
quite sure it must be difficult to appreciate that
something regarded so important could be so delayed.

I have to advise you | receive so many e-mails
regarding patients each day that it can take me two
hours to deal with each day s definitively. As

a consequence, 1T 1 have already worked for 12 to 16

53

11:16

1:21

11:32

11:33

11:33



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U & W N R O ©W 0 N O U1 A WN R O

115

TRA-02537

hours 1 do not get to even open all e-mails. 1 am now
sending this e-mail at 02:25 a.m., Friday, having been
working at 07 a.m. yesterday. As a consequence of
spending some hours compiling the attached comments,

I have not yet opened yesterday®s e-mails and | start
again at 9 a.m. All that 1s how it i1s, day iIn, day

out. Thank you for your forbearance."

Scrolling up the page, please, this is forwarded to
you. Mr. O'Brien: '"Has provided a detailed and
comprehensive response to the allegations of negligence
contained within the Statement of Claim which will be

of assistance to the Trust"s barrister.”

Then you comment back, and forward on to Esther

Gishkori:

"Hi Esther, this almost sounds like a cry for help. We

should discuss. Richard."

No doubt an appropriate response to what is a fairly
graphic and detailed description of Mr. O'Brien's
typical working day as he presents it, coming four
weeks after your discussion with Mr. Mackle.

Mm-hmm.

Did you marry the two issues or the two incidents, if
you like?

Just if I may just set a lTittle context before I fully

answer your question?
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of course.

The 1
and 1

been

egal issue, just to put it to bed, I'm assuming,
n fact I know that Mr. O0'Brien, there would have

multiple communications about that over

a prolonged period of time and it wouldn't normally be

expected you'd have to respond in a 24-hour period, but

there had been a failure of engagement with the legal

team
one 1

but 1

over a period of many weeks coming up to this. On
evel, yes, 1it's difficult that he had to do that,

t wasn't that he was being forced into doing this

at the Tast minute without plenty of notice. Just to

put that to bed. But that said, yes, clearly he was

worki

ng under a lot of pressure and I did -- I had

forgotten about this e-mail but I clearly was

concerned, and I am sure I did mention it to Esther

afterwards about what was happening but I can't recall

that

conversation. We would have been looking out for

other signs of problems. But, looking back at it now,

that
time.

of a

Tooks 1ike I was quite concerned about him at that
I suppose I was aware that we had the beginnings

process starting and we wanted to see how that

would work out, but I acknowledge that that is an

indicator of significant stress for Mr. O0'Brien at that

time.

In concrete terms, you can't remember any plan or

strategy or, in fact, any specific discussion whereby

the symptoms of a stressful professional 1ife were

discussed, either with him or with others?

NO.

To be fair, I wouldn't normally get involved in
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a one-to-one discussion with an individual about
matters like that, it would be something done much
closer to his 1line management. Either his Clinical
Director or his Lead or his AD. I would tend to keep
out of such conversations on a one-to-one because I am
often required at other Tevels to intervene, but

I would Tike to think that I would have discussed that
with Esther, but I can't recall.

It's not just solely a pastoral issue in this
particular context, because, as I have said, three
weeks earlier, you are receiving information, for the
first time, perhaps, in your relatively new role of
Medical Director, which is showing deficits in clinical
practice or clinical administrative practice which are
having an impact on patients?

Mmm .

So the two issues, one might think, are hardly
unconnected. A busy professional 1ife as described
here, work not being done as described by managers?
Mm-hmm.

It's in that context, I think, that we should perhaps
Took at the Tetter that Mr. Mackle sent to Mr. O'Brien.
If we can pull that up, please, AOB-00979. This 1is the
Tetter that was handed to Mr. O'Brien at the meeting of
30th Mmarch. It had been through a number of iterations
since it was first drafted, about a week after

Mr. Mackle's meeting with you. You hadn't seen a draft
in the interim?

I don't think so, unless -- I don't recall seeing
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a draft. No.

Is it fair to say that when they Teft your office on
11th January, it was over to the Service, with

Mr. Mackle leading to deal with the issue, only to be
reported back to you if there were ongoing
difficulties? 1Is that how you left it?

That's the way we left the meeting, yes. We still
believed at that point this was best managed at a local
Tevel unless it couldn't be resolved by this attempt.
Yes, we Teft it that they would get back to me should
there be any 1issues.

one of the things you have said in your statement, and

now corrected, was:

"1 was not privy to the March 2016 meeting or letter at

the time."

You now accept that the letter was sent to you?

Yes, it was copied in to me, yes.

Yes. Why did you not seek a follow-up with Mr. Mackle
after the meeting?

It's a long time ago and it's difficult to remember.
we normally would have met, you know, on our
one-to-ones about AMD matters in general, and I would
normally have expected to have got some feedback about
issues like this at that time. But it wasn't long
after this that Mr. Mackle stepped down in his role as
AMD. I think there were a number of changes in

personnel around this time that were just unfortunate,

57

11:40

1:41

11:41

11:41

11:42



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U & W N R O ©W 0 N O U1 A WN R O

124 Q.
A.
125
A.
126 Q.
A.

TRA-02541

they all happened at the critical time, so I suspect
the reason 1is that he was no longer in post.

Yes. If we just scroll down to the end of the letter,
and we will go back through it. 3Just to the last Tine.
Four issues are set out in the letter, and the Tast

paragraph is:

"You will appreciate that we must address these
governance issues and therefore would request that you
would respond with a commitment and immediate plan to

address the above as soon as possible.™

That's what was left with Mr. 0'Brien. Nobody came
back to you to say matters have been resolved?

No.

Indeed, Mr. McAllister, who took over from Mr. Mackle,
wrote to you on 9th May 2016, and maybe we will go to
that in a moment, highlighting the same issues, amongst
many others, in surgery, highlighting these 0'Brien
issues, without using his name, in May 20167

Mm-hmm.

You had no indication that matters had resolved?

I had no positive indication of that, that is correct,
yes. Just to comment on Dr. McAllister's letter.
Obviously he was a new doctor in post and he was
outTining a large number of issues that he had
correctly identified, many of which there were ongoing
processes for. So, I accept he did mention it in

general, but it wasn't a specific note about this
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Mm-hmm. Obviously there
guard. Mr. McAllister re
operational side, Mrs. Tr
be replaced by Mr. cCarrol
come to you with the issu

roles. How was progress

TRA-02542

had been this changing of the
placing Mr. Mackle on the
outon moving to a new post to
1. The two people who had

e of concern had left their

on this issue, or lack of

progress, to come to your attention?

The expected means probably would have been via

one-to-ones with Mrs. Gis

hkori as the Service Director

and they may not have happened over that summer period

because of leave, but that would normally be the way

one would get feedback.
Director that they were t
any further issues. That
I can imagine what you ar
Tooking back --

Sorry to be so obvious.
Aha.

But it was Teft to the Service
o contact me should there be
was the way it was Teft.

e thinking and, on reflection,

Let's reduce it to a question.

As the Medical Director who was contacted in relation

to this concern, should you have been proactive in

pursuing information to assess whether it had been well

managed, if not resolved?
This is a rather long ans

question. There are mult

wer to a straightforward

iple, multiple issues of

concern would have come across my desk every day, some

of which were of absolute immediate importance and some

of which were 1ife-critical on a daily basis, so my

main focus was on them.
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but not quite of the same high importance. we were
Tight in resource in the Medical Director's office, so
do I regret not asking for more regular updates from
the team? Yes, of course I do. But, the normal
process would be, when an issue is left to the
Directorate that they would contact me should they
require me again, because I cannot be, as a Medical
Director, the sole person, you cannot be contacting
each of the Directors on a daily basis about all their
concerns. That would be inappropriate. I do accept on
this one with hindsight I should have contacted them
earlier, and it is a regret of mine that I did not do
that.

You would probably recognise that with the changing of
the guard in the key role of AMD, and indeed in the
Assistant Director's role, there is at least a risk
that issues that were prominent to the old team and

I suppose issues that they were anxious to try and
resolve, could fall down between the cracks when a new
team come into post?

That is always a concern. However, where the situation
was left, this was going to be handled at operational
Directorate level. That was my understanding and

I think that was their understanding. But, yes, with
hindsight, I should have been more proactive. I accept
that.

Have you had an opportunity to reflect on -- scroll
back to the top of the letter. Have you had an
opportunity to reflect on the letter itself and whether
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it did the job that you expected it would do?

I think it clearly outlined the issues explicitly to
Mr. O'Brien. It did make it clear that he needed to
respond. Wwhere it could have been better would have
been to give him a more definite time frame for

a response. However, I think 'immediate' to most
people is fairly easily understood, so I think, with
that caveat, I think it, by and Targe, did do the job
in putting a marker down and outlining the issues.
Where it was Tight was in the time frame and what might
be the ultimate response, if there wasn't a response
from Mr. O'Brien. However, I do understand, from
reading some of the evidence that has been supplied to
me, that at the meeting there was a discussion.

Mrs. Corrigan remembers a discussion along those
issues. I understand Mr. Mackle perhaps doesn't recall
that, but -- and the timescale was explained to

Mr. O'Brien. It would have been better to have been
put in writing, I think, at the end of the letter.

The need to build into the letter that kind of detail,
in what you are saying ideally, would you also liked to
have seen built into the letter some explicit
expression of support or the possibility of support or
assistance, particularly given what you knew by this
stage about Mr. O'Brien's apparent stressful work?

I think it would have been a better Tetter if that had
been explicitly stated, yes. However, Mr. O'Brien was
well aware that, over the intervening years, there had

been multiple interventions to support him in this
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work. It wasn't that this wasn't available or he

wouldn't have been aware of it.

I also think the

requests were for reasonable management instructions,

this was not something that was rocket science or

beyond the capabilities of even the most junior doctor.

This was a reasonable request to a very experienced

Consultant, who would have been aware of his

responsibilities. Yes, it would

have been better if

that had been more explicitly outlined, but the short

answer to your question is did it outline the issues to
Mr. O0'Brien? I think it did, and yes, it could have

been better done.

At this stage of the process of January to March, was

your thinking that we don't need to up the ante too

much, we need to put a marker down and then await

a response to then decide the direction of travel?

The management of the situation on the ground was very

much with the operational Directorate, but, in general,

yes, I think we had to give a reasonable time frame for

a response and hope, and I think there was a reasonable

chance that there could have been a good response, that

the issue may have been resolved.

I didn't want to up

the ante at this stage by suggesting any other
interventions. I didn't think that would be helpful,

to either to Mr. 0'Brien or to anybody else, when there

was still an opportunity to resolve this locally.

There was no HR input at this poi

nt. Wwas that

deliberate or was it just not thought about?

It wasn't deliberate, certainly.
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-- maybe not as extensive as this, but issues of this
operational nature would be dealt with fairly routinely
within a Directorate as a matter of course by the local
management team. Yes, there are occasions when they
seek HR support and, in hindsight, it probably would
have been appropriate to have done so with this
particular one. I mean, this type of issue can
normally be resolved without any HR intervention in
terms of the operational nature of it. Knowing what we
know now and how the whole story unfolded and
developed, yes, it would have been better to have HR
involvement at an earlier stage.

Obviously, HR are a presence as matters move into the
oversight Group and we will look at that shortly. 1In
general terms, the Inquiry looking at the strengths and
weaknesses of an MHPS process, would this be typical of
how a process might start? You don't up the ante --
obviously, we are generalising here and there are
different issues. Even with hindsight, would you
reproach yourself for the process that was adopted here
as a starting point?

I've reflected Tong and hard on this. It probably
would have been better if we had gone into with an
oversight committee and considered the MHPS process
more formally earlier. I would absolutely concede
that. However, just to be clear that this was not an
MHPS process, and if it had been, Mr. 0'Brien would
have been told that it was and the oversight committee

would have been supervising this, but this was not.
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and fairly speedily on my part, which was perhaps in

hindsight, naive.

I am not suggesting -- obviously 1it's ultimately

a matter for the Inquiry -- that you should reproach

yourself. Wwhat I'm saying to you is that you were

informed of this issue in January and you knew that

there was some history, but you decided that a process,

informal is probably not necessarily a helpful word 1in

this context, but a process outside of MHPS was

possibly useful as a starting point?

That was my view at the time.

Could we just turn to Mr. McAllister's note to you on

9th May, for your comment? WwIT-14877. 1If we scroll

down to item 8. There are other items within this Tist
that may have an aspect of Urology about them, but you

probably recognise in number 6 aspects of the concerns

that Mr. Mackle drew to your attention. However he's

got to discover these, whether it was the handover,

informal handover with Mr. Mackle or whether he has

picked it up elsewhere from within the service, they

are now on his --
Mm-hmm.
-- agenda?

Yes.

Mr. McAllister didn't come to you beyond this 1list to

say Mr. O'Brien hasn't come back with a plan?

No, no, he didn't.

This Tist is very extensive and
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I recognise many of the things in it, and many of them

would have been very hot issues at the time, so he's

got a good grasp very quickly and I was very pleased to

see that, and he was clearly engaging in identifying

his priorities for the coming weeks, and I was

encouraged that he was aware of and had become briefed

on the issues within Urology, as the other. I mean,

I saw that as a positive letter in the right direction

and that did reassure me that he was aware of the

issues and the process that was ongoing.

Do you think it reasonable for you to expect that if

Mr. O'Brien hadn't responded to the correspondence, as

we know he didn't, that Mr. McAllister would be taking

that up with the Service or with the Assistant Director

and Director?

That is what I would have expected of an AMD.

If we scroll up. I think you suggest a meeting,

a get-together, an action plan.

a throwaway Tine?

I mean, was that

There would have been ongoing meetings about all these

issues in different contexts at multiple times. There

wasn't a single meeting to pick up this letter, but

there certainly would have been multiple meetings at

various points to deal with each of those issues as

they arose, and some more than others.

But not the O'Brien issue?

Not specifically about the O'Brien issue, no.

If we fast forward to August of that year, you wrote to

Martina Corrigan on 9th August.
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that up, please? TRU-274723.
Mm-hmm.

At bottom of the page, please. You are writing to her:

"Did we ever make progress with regard to the issues iIn
Urology which Eamon had been dealing with? Regards

Richard".

She comes back a little over a week later with the
updated position, as she describes it --

Mm-hmm.

-- on triage and review backlog. She hasn't mentioned
the other 1issue that was raised with you in relation to
dictation. She hasn't commented on compliance or
otherwise with the letter that Mr. 0'Brien had been
handed.

Yes.

First of all, how did this come back on to your radar?
To be honest, I was going through issues that I had
been dealing with over time and doing some tidying up
and I thought I would check, there was no particular
issue, newer issue that arose, but I was conscious that
I hadn't had a positive feedback from the Directorate
and I would check to see what the position was. I was,
to be honest, expecting -- I was hoping and expecting
the reply would be more positive, and obviously was
concerned then when I realised there was still an
ongoing issue.

Could 1 ask for your comments on something you've said
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about your engagement with Mr. Haynes, just a month
Tater. wIT-17876. You have said that you weren't
aware of significant problems within team Urology until
early 2016 when Mr. Haynes highlighted the issues
around the patient administration performance of

Mr. O'Brien. These had come to the fore because

Mr. O'Brien was on sick leave and the Directorate had
appropriately arranged for his patients to be reviewed

by other consultants.

A couple of things on that. You were aware of
significant problems within team Urology from January
of that year, is that not fair to say?

Yes, I was aware of the problems with Mr. O0'Brien, yes,
but not of the extent of them, I think, to the same
degree as was highlighted by Mr. Haynes.

what was it that Mr. Haynes was drawing to your
attention that was different in quality from what

Mr. Mackle had drawn to your attention?

Mr. Haynes and some of his colleagues had been
reviewing patients of Mr. O'Brien's to help with the
backlog and I think they had come across some issues
around note-keeping and triage that were of concern to
them, that were of more concern even than we were aware
of before. He telephoned me about that one night,
saying, 'I need to speak to you about this'. He
described it in such a way that it was clearly of
significant risk to the organisation and to patients.

was he contacting you as a colleague or was he
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contacting you -- at this stage we know he was Clinical
Director but not with regard to Urology?

Yes.

Mr. McAllister was still in post?

That's right.

on what basis was he contacting you then?

well, he was Clinical Director. He didn't have

a responsibility for Urology but clearly as a Urologist
doing these review backlogs he had a unique 1insight
into this, and any Consultant I would have frequently
said to all the medical staff should they come across
an issue that's unexpected and concerning that they
should contact me at any time. I think it was really
in that 1light. The fact that he happened to be

a Clinical Director within the Department probably gave
him more confidence to do so, but it wasn't
specifically in his role as Clinical Director.

The issues that he was bringing to you then, I don't
see them recorded anywhere. Did you make a record?
Except that we called the oversight meeting and to
review the issues, so I suppose that would be the forum
in which they were recorded.

But in terms, I am just anxious to assess your view of
what Mr. Mackle was telling you. In January, he's
coming to you with these significant issues, in his
view. They are coming to you for advice. These were
now matters that couldn't be dealt with informally any
more, seems to have been their position. You are

saying, it seems, they weren't significant:
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"1 was not aware of significant problems™ until
September?

I think it's the order of seriousness and immediacy.

I think earlier in the year, we thought we had

a process that we were in for sorting this out within
the Directorate. A letter had been sent. we were
allowing some time. Wwe'd hoped that that would have
been resolved. 1I'm now getting evidence that there are
ongoing issues with Mr. 0'Brien from one of his close
colleagues, which are fresh, if you Tike, and still
ongoing.

were they any different in nature to what Mr. Mackle
was clearly articulating?

To be perfectly honest, I can't remember the details of
the conversation, and this is one of the reasons why

I rang Mr. Haynes at the start of trying to put my
evidence together, to try and refresh our minds, and
neither of us could totally remember what was said on
that evening. Certainly the tone of it was one where
Mr. Haynes felt it was a more immediate concern for
Patient Safety and wellbeing. I cannot remember the
exact issue. I think it was the similar issues but of
a more recent nature, and particularly into one or two
patients where potentially Mr. Haynes was worried about
the consequences of the deficiencies.

Pushing you on this, if I can. was this a failure of
triage or was it a failure of dictation?

I honestly can't remember.
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Oor perhaps it was neither of those?

I mean this was a phone call. It was out of hours. My
response to it was, okay, clearly we need to escalate
this to a different level. Wwe will call an oversight
meaning and review, pull together all the information
we have and review it. I can't recall exactly what the
issue was, unless Mr. Haynes has a record of it.

Can I just go back to a piece in your statement at
WIT-17862, 36.4. 1If we could just scroll down, please.

You have said here:

"l was reassured that Mr. Haynes brought these matters
to my attention but disappointed that the local
measures that had previously been put in place seemed

to have been unsuccessful.™

Just that phrase "local measures™. Wwhat were the Tlocal
measures that had been put in place?

I'm not on top of the details of them, but the measures
that Mr. O0'Brien had been instructed on the issues that
had to be addressed and Mr. Mackle had met with him and
that there would be an expected response, and that
clearly had not worked. That's what I was referring
to.

It's not a case of any particular local measure?

NO.

It was the request for a plan?

Yes.

The day after you received the response from
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Mrs. cCorrigan in August, we find Simon Gibson writing
to Martina Corrigan. He worked in your office?

That's right. He was my Assistant Director.

He had a medical background, did he?

No, no. He was formerly on Acute Service. He would
have had a role similar to Mrs. Trouton in Acute
Services before but had moved to my office a few months
before as my Assistant Director in a management role,
but he had a lTot of experience of the Acute Service.
Yes. If we just pull up the e-mail he sent. 1It's
TRU-274722. He 1is telling her, and copying you in,
that he has been briefed and asked to commence

a discrete piece of work on issues of concern and
actions taken to date. Could you forward any relevant
information you have on file and we can meet for an
initial discussion next week, and obviously it's

confidential, concerning Dr. O'Brien.

By this stage, you haven't had your conversation with
Mr. Haynes, so far as you both can remember. She has
sent you information indicating that triage remains an
issue and patient note retention, remains an issue.
what is your thinking at this time in asking for this
discrete piece of work?

Okay. It was clear that whatever measures had been put
in place or whatever procedures had been taken by

Mr. Mackle in the letter had not totally worked, or
possibly not worked at all. I now needed clear

evidence on what was the scale of the problem now

71

12:10

12:10

12:11

12:11

12:11



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U & W N R O ©W 0 N O U1 A WN R O

163

TRA-02555

because we were going to put together, call an
oversight meeting and we needed some background
information to be able to discuss that with a view to
escalating this to a more formal procedure.

we obviously have medical managers in place. Wwe have,
by now, Mr. weir, Mr. McAllister and the tier above
him. why is this task of scoping out the extent of the
problem given to somebody in your office as opposed to
a Clinical Manager?

okay. The first thing is, Mr. Gibson is very senior
manager with a lot of experience, and he would have
done this on numerous occasions -- well several
occasions for me before. He was working to me so this
was, if you like, a delegated role that I asked him to
do on my behalf. I wanted this done quickly. There
was a sense of urgency now because I had realised that
this was not working; the measures we put in place were
not working, and we wanted to get on top of this as

a matter of some urgency. If I had asked Mr. weir or
any of the other Clinical Directors, this would have
been on top of their already incredibly busy workload,
and I don't think it would have been done just as
quickly. That's not to disrespect them or to make
Tight of their abilities, but the reality is that they
would have struggled to have done this in the time
frame. This would have been a normal way of working
for us in preparation for an oversight committee. We
hadn't formally started an MHPS process at this point.

This was simply background preparatory information to
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have an informed discussion.

The MHPS process seeks to define and designate who
might be responsible for initial steps.

Yes.

If I could just have your reflections on this.
wIT-18501. If we go to paragraph 15. under the
heading "informal approach™, the first task it says of
the clinical manager, the clinical manager is defined
within an appendix in the document usually to mean

a Clinical Director:

... iIs to identify the nature of the problem or
concern and to assess the seriousness of the issue on
the information available. As a first step,
preliminary Inquiries are essential to verify or refute
the substance and accuracy of any concerns or
complaints. In addition, 1t Is necessary to decide
whether an informal approach can address the problem or
whether a formal i1nvestigation is needed. This 1s

a difficult decision and should not be taken alone but
in consultation with the Medical Director and Director
of HR, taking advice from NCAS or Occupational Health

where necessary."

Is it fair to say that the task described there 1is the
one that you have given to Mr. Gibson, or is it
something different?

No, it's not quite the same. We were working obviously

within our own Trust guidelines on an oversight
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committee formation so we had not -- the oversight
committee and effectively the Director of HR and myself
at the oversight committee would make a decision to
enter an MHPS process, and that would be a decision by
the Oversight Committee and to then appoint various
individuals. Wwe subsequently did ask our Clinical
Director to do a scoping exercise shortly after the
first oversight committee member, so whilst

I appreciate it's a bit confusing, I would regard

Mr. Gibson as a, if you like, a preliminary stage
before MHPS kicked off.

Just coming back on what you said there. Shortly after
the oversight committee you asked who to do a scoping
exercise?

Mr. weir.

Mr. Weir. What you are asking Mr. Gibson to do 1is

a step before all of that?

Yes, I think so, because it could have been that the
oversight Committee could have met and deemed that MHPS
was not appropriate. This was simply gathering
background information to have an informed discussion.
It's splitting hairs, I agree. 1In our organisation,
this was by far the quickest way to achieve this at
this point, and I believe was within the Trust
guidelines on the issue that were in effect at that
time. They were to be replaced fairly soon after.

Yes. Could I just, furthering this debate with you,
Zoe Parks, Medical HR, wWIT-90077, and 39.4, please.
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"1 understand a screening report was completed iIn

September."

Clearly a reference to Mr. Gibson's report.

"But i1t is not clear why this was done by the Assistant

Director iIn the Medical

Director®™s office. This should

have been the Clinical Manager who should have been

responsible for retaining ongoing oversight input from

NCAS now NH resolution could have provided additional

support if this was needed to assist the review of

notes."

Yeah.

Equally, Vvivienne Toal, if we can bring this up,

WIT-41059, if we go to -- yes. He says:

"It 1s unusual with Simon Gibson, as an Assistant

Director in the Medical

Director®"s office would have

been the author of a screening preliminary Inquiry”s

report. Given that the person responsible for this
role In both the MHPS and the Trust guidelines i1s the

Clinical Manager.™

Yes.

In this case Mr.

weir.

I can respond to that.

First of all, it wasn't unusual

because this would have happened on a number of

occasions.

You are saying it isn't unusual to depart from the

guidelines?
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No, to use Mr. Gibson for this type of work for the
preliminary report. Prior to making a decision about
MHPS we would have used that at that time. Now, the
subsequent Trust guidelines that came into place
shortly after this, changed that, and made it very
clear, I think, that the Clinical Manager came into the
role. The reality is with the difficulties we had 1in
surgery at the time with medical Teadership and
management, it would have been very unlikely we would
have been able to pull the information together in the
time frame for a speedy meeting by asking, and I was
not prepared, at that point, to ask the Clinical
Director to do that in that time frame on top of what
he was already doing. I think you can get into an
argument about when MHPS starts, and I would have

a different take on it than maybe Mrs. Toal would have,
because I think the decision to enter an MHPS process
is made by the Oversight Committee and it hadn't met by
that stage.

Let's just look at Mr. Gibson's report. He provides

a report on 5th September, if we could just look at it,
TRU-251423. The context is set out there. It provides
background detail and current status of the issues and
provides a recommendation for consideration of the
Ooversight Committee. Wwhat is your objective in asking
him for this investigation and report?

I really wanted to gather the background information,
the details of -- I wasn't looking for any

recommendations, to be honest, so I accept that was
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probably going beyond his remit. Maybe I didn't make
that clear to him at that time.

You think we are splitting hairs or the two --

I think there are very different interpretations of
when the process -- and we did recognise that in our
subsequent amended, I think, Trust guidelines around
this area. We recognised there was an area of
confusion.

The criticism that comes through and is, I suppose,
reflected in the changed Trust guidelines in 2017, is
that the role of the Clinical Manager had been
subjugated or bypassed by the Oversight Group and the
emphasis that was placed on Mr. Gibson's role. I am
paraphrasing here.

Yeah.

The Clinical Director has no part in this process?

At this stage?

well, at any stage until a decision to conduct an MHPS

investigation --

Yes.

-- 1s made?

That's right.

And he provides a report for the attention of the
committee in the early months of 20177

Yes. That's one of the reasons we did change our
guidance to make sure that that didn't happen going
forward.

The point is, you didn't need to change your guidance

because MHPS and the guidance makes it perfectly clear
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that it is a role that belongs to the Clinical
Director?

I don't think it says the Clinical Director as such,
the medical clinical manager.

The clinical manager. And we are sure that Mr. Gibson
was not the clinical manager?

Absolutely sure about that, so I agree with that. we
had precedent in that we had done this before. I was
absolutely sure that had we asked any of our Clinical
Directors at that time to do this, this would have
taken a lot longer to have pulled together. It
certainly would have been ideal if a Clinical Director
had done it at the outset, but this was at a time when
they were under huge pressure. I can't be absolutely
sure but Mr. weir was off sick around this point around
this too, so he may not have been available. 1In any
case, my concern was to have the oversight meeting 1in

a timely manner and to consider the information, and
that wasn't going to be possible was my judgment at
that point. Certainly going forward, the Clinical
Manager should have been doing it, but I didn't think
they were in a position to furnish us with that report
in the time that I needed it.

Do you ask them?

No, but I would have been talking to them regularly
about issues at that time.

Obviously, the Clinical Manager will have, or 1is likely
to have, connections and awareness in the practice area

which will arguably better enable him or her to make
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that preliminary assessment of the scope and nature of

the difficulty and what is appropriate in terms of how

it might be dealt with. One of the
might be made of this MHPS process i

criticisms that
s that, from the

outset, and we will step into that process shortly, but

from the outset, there was a failure to grapple with

all of the issues that were ultimately to be identified

as problematic in Mr. O'Brien's practice. Do you think

that that at least had a better possibility of being

cured or addressed with input from a Clinical Manager

at the outset?

From the time we commenced the MHPS

inquiry we did

bring Mr. Weir into the fold, if you Tike. He wrote

a report for us, and he was the one

that was assuring

us that there were no current clinical issues. I don't

think that would have made a material difference in

this instance. I do think it would

to have instituted the process.

have taken Tonger

we will Took at Mr. weir's report at the appropriate

point. 3Just on this report then, if we could just

quickly scroll through it. He deals with triage and

a figure is produced. In March 2016 Dr. 0'Brien had

253 un-triaged letters which was rai

sed in writing with

him and a plan to address this was requested. No plan

was received, and in August 2016 there had been,

nevertheless, improvement. 174 un-triaged letters

dating back 18 weeks, the rest of the Urology team

triage delay is 3 to 5 working days.

noted that improvement?
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It was a slight improvement, yes, but not --

The issue hadn't resolved?

The issue hadn't resolved, yes.

Outpatient review backlog. The number of patients on
Mr. O'Brien's backlog is described as 667 as of August
'16. But no plan was received or had been received to
address that, so no change on that. Patient notes at
home is described. Scrolling down the page, please.
It reflects that for a period in 2013/'14 instances
where charts were not available were recorded on the
Incident Reporting system. There were 61 consultations
where charts were not available. It reflects that

Mr. O0'Brien had been spoken to about this by the
Directors in Acute and that had not been recorded, so

that issue appears still to have been a 1live one.
Then issue 4: '"Recording of outcomes of consultations:

Whilst there has been no formal audit of this issue,
concern has been raised by urological colleagues that
Mr. O"Brien may not always record his actions or
decisions regarding a patient following a period of
inpatient care or Outpatient consultation. This may
cause subsequent investigations or follow-up not to

take place or be delayed.™

He proceeds to summarise the concerns. He places it in
the context of GMC's good medical practice. He

concludes by saying:
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"This report recognises the previous informal attempts

to alter Mr. O"Brien"s behaviour have been

unsuccessftul. Therefore this report recommends

consideration of an NCAS supported external assessment

of Mr. O"Brien"s organisational practice, with Terms of

Reference centred on whether his current organisational

practice may lead to patients coming to harm."

I think that's where the letter ends, yes.

You received that report. Is that when you start to

think about the need for an oversight initiative?

I was starting to think about it whenever I received

initially the letter from -- or the response from

Mrs. Corrigan, but certainly once I got this then it

was absolutely required that we set up an Oversight

Committee.

In terms of the Oversight Committee, can we just look

at its role as set out in the Trust's guidelines. Just

before we do so, MHPS as a process, you have worked
with that in the Belfast Trust. Did the Belfast Trust

have a similar concept of an Oversight Committee or how

did it do its business?

Yes, they did. They called it something different but

it would have met more frequently obviously because the

case numbers would have been very significant in

Belfast, but they did.

Let's just look at how its role is defined.
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Paragraph 2.5. It says:

"The Chief Executive will be responsible for appointing
an oversight group for the case. This will normally
comprise Medical Director with Responsible Officer,
Director of Human Resources and the relevant
Operational Director. The role of the Oversight Group
is for quality assurance purposes and to ensure
consistency of approach in respect of the Trust"s

handling of concerns."

The oversight Group that you were to work with for the
purposes of this case was -- was Ms. Toal of HR?

Yes.

Yourself, obviously, and Mrs. Gishkori?

Mrs. Gishkori --

Or her deputy?

Yes.

were they appointed by the Chief Executive?

well, not specifically on this occasion, but the system
was always the Director of HR, Director of Medicine and
the relevant Service Director and that was the make-up
of it for any given case. The Service Director would
have changed obviously, depending on where the doctor
was working.

was it everyone's understanding that the role of the
oversight Group or Oversight Committee was a, as it's
described it here, quality assurance role?

I think most of the understanding was that it was more
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than that, so it would have had the role of instituting

or appointing Case Managers or case investigators for

MHPS investigations, if that was appropriate. That

would have been one role that maybe isn't made explicit

in that paragraph but that would have been how it was

done.

How it was done. In practice, was this Oversight

Group, first of all, responsible for preliminary

investigations through Simon Gibson, leading to

a decision on whether MHPS, formal

investigation was appropriate?

or informal

It would have been responsible for considering

information brought to it from whatever source and, in

this case it was from Simon Gibson, and it would have

been responsible, my understanding for deciding whether

an MHPS investigation was appropri

ate. Obviously we

would have to share it with the Chief Executive and

they would have to be in agreement with that. But

effectively, yes, it was the body
decided that.

that would have

were other decisions such as exclusion?

That would be a decision of the Case Manager, but the

oversight Group may have had a view, which it would

have shared with the Case Manager.

And the Case Manager was ultimately Dr. --

Dr. Ahmed Khan.
was he consulted on the exclusion
make that decision?

It would have been his decision.
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on what our view was on that, and in this case quite
forcibly. Obviously Dr. Khan at the stage of the
oversight Committee hadn't been appointed, but when he
was appointed that would have been his decision but 1in
consultation with Medical Director or Director of HR
and the Chief Executive.

Terms of Reference for an investigation if an
investigation is to be conducted formally or
informally, whose role is that?

It's usually drawn up by the Director of HR on behalf
of the oversight Committee, and obviously agreed by the
Ooversight Committee.

Just scrolling down, just to get the Clinical Manager
and the nominated HR Case Manager would be responsible
for investigating the concerns raised and assessing
what action should be taken in response. Possible
action could include no action required, informal
remedial action, formal investigation or
exclusion/restriction. The Clinical Manager and the HR
Case Manager are not part of the Oversight Group?
That's correct.

But from what you have just said, the Oversight Group
has taken from the Clinical Manager the duty of
deciding what action should be taken, in your Trust?

In practice, that's the way it's worked, yes, that's
correct. You could argue that I was the Clinical
Manager as the Medical Director, and the Director of HR
was the -- but you are correct in saying that that

decision was often taken, the recommendation was made
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from the Oversight Committee.

These were the kinds of issues that, I think, were
regarded as getting into a little difficulty and
requiring the 2017 changes --

Yes, that's right.

-- to more properly recognise the role of the Case
Manager?

You know, we did recognise that needed to change, and
that paper was in preparation for quite a while before
we eventually implemented it.

The first meeting of the Oversight Group took place 1in
September, isn't that right?

That's correct.

If we put up on the screen, please, WIT-17882, 55.3.

By this stage on the timeline you've heard from

Mrs. Corrigan in August, that causes you to instruct
Mr. Gibson to provide a screening report. That
screening report is received. Mr. Haynes speaks to you
in September about what you have described as
significant clinical issues.

Yes.

You say: "After the phone call I would have spoken
directly to Mrs. Toal and to Simon Gibson to establish
and arrange an oversight committee meeting to discuss
the issues raised. 1 asked Simon Gibson to contact the
National Clinical Assessment Service prior to the
oversight meaning to discuss possible approaches to
addressing the issue raised. The oversight meeting was

then arranged for 13th September.™
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You will recall that in his screening report,

Mr. Gibson rounds off with a recommendation that there

should be an NCAS type or an NCAS-led assessment of

Mr. O'Brien's practice. Was that further considered?

Yes. The first thing to say is that the recommendation

was going beyond really his remit for that screening
report and that we weren't asking him for
recommendations, we were asking him to provide the

information. But, that said, NCAS would always be

involved if we were considering an MHPS process of any

sort at the very outset, you would consider the various

ways they might be involved. My experience would be
often that they would want us to conclude, to go
through the MHPS process and they would obviously be
involved in key steps as to whether you were
considering exclusion or not, and they want to be

informed at the end of the process what the

recommendations were. They would often be prepared to

then help with possible solutions to an issue if that
was appropriate. We would keep that discussion going
with them live. We would rarely come in right at the
start before we'd done our own investigation. 1I've
never known that to happen. Wwe would inform them of
what we were doing and they would guide us as to the
steps.

Yes. Plainly, Mr. Gibson's suggestion or
recommendation contained in that screening report had

been made, you say, beyond his --
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I believe.

-- authority. It had been made or put on paper before

he had spoken to NCAS. His opportunity to speak to

NCAS comes later. We can see that following contact
with NCAS on 7th September they write to him. If we

just look at what they say back to him. 1It's
AOB-01049. we can see that this letter from NCAS to
Mr. Gibson 1is dated 13th September 2016. The Oversight

Group met on that date. They had not received this

report or this letter by the start of the meeting, by

the time of the meeting, which was a 10a.m. meeting.

That Tetter came in much later in the day, isn't that

right?

I think that is. I am not entirely sure but I believe

that's the case.

Yes. Looking at what NCAS are saying. Scroll down

please.

They reflect the history as reported to them.

He has a backlog, it's recorded here of about 700

review patients. It's recorded that this 1is different

to his Consultant colleagues who have largely managed

to clear their backlog. Do you know that to be

correct, that comparison?

I wouldn't be absolutely sure of the figures at that

stage.

But was he Tagging behind?

He was certainly lagging behind his colleagues.

I don't know of the exact figures.

A1l of them? was it verified by Mr. Gibson?

CHAIR:

was there not something, Mr. wolfe, in
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Mr. Gibson's Tletter that we read saying something about

the other colleagues managi
three or four days, or was

MR. WOLFE KC: That was tri
Yeah.

Moving through the letter.

ng to do the work within
that triage?

age.

I am not sure is the answer to your question. I don't

know.

The triage issue is highlighted. Can take him up to 18

weeks to triage a referral.

patient charts home with hi

You told me he often takes

m and doesn't return them

promptly. The problem caused by that.

""He told me that his note-keeping has been reported as

very poor and on occasions

there are no records of

consultations. To date you are not aware of any

patient harm from this behaviour but there are

anecdotal reports delayed referral to Oncology."

Then over the page is a discussion. Sorry, just before

we get to the advice:

"The doctor has been spoken to on a number of occasions

about this behaviour. No records of this were kept.

He was written to in March

of this year seeking an

action plan to remedy the deficiencies, but there"s

been no obvious improvement to date.”™ It 1is suggested.

The options are laid out.

88

The Trust has a policy in

12:44

12:44

12:44

12:45

12:45



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U & W N R O ©W 0 N O U1 A WN R O

TRA-02572

removing charts from the premises. This could Tead to

disciplinary action.

He was warned about this

behaviour in the letter sent, so it would be open to

you to take immediate disciplinary action, and that was

one possibility.

But

it's advised:

"1 would suggest that he i1s asked to comply immediately

with the policy.

With regard to poor note-keeping they

suggest that it might be useful to conduct an audit if

there"s evidence of substantial number of consultations

with no record in the notes this iIs a serious matter

and may merit disciplinary action and possible referral
to the GMC. If, after the audit, i1t appears that

a concern is more about the quality of the notes rather

than there being no notes at all, a review by NCAS may

be appropriate.

touch.™

IT you wish to consider that, get iIn

Then: "The problems with the review patients in the

triage could best be addressed by meeting with the

doctor and agreeing with way forward. It was discussed

with NCAS the possibility of relieving him of theatre

duties in order to address the backlog."

That's the advice that was being put forward. There's

provision for a review date on 7th October.

The meeting of the Oversight Group took place that day,

as we have heard.

Mr.
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NCAS advice was discussed at the meeting. Presumably
what he means by that is the advice he may have
received verbally --

Yes.

-- on the telephone prior to the letter coming in.
Let's just go to the minutes of the September meeting,
it's there to be found at TRU-00026. The meeting was
attended by yourself, Mrs. Toal, Mrs. Gishkori and
Malcolm Clegg. The first page concerns another doctor,
CT. I'm not interested in that. Just showing you who
was present. Then scrolling down to the AOB case. The
oversight Group is informed about the background,
including 23rd March letter raising concerns about his
practice, asking him to develop a plan and not
prompting a response with the same concerns continuing
to exist after six months. At preliminary
investigation I should say Mr. Gibson's material had
been circulated in advance of the meeting. The
preliminary investigation has taken place on paper and,
in view of this, the following steps were agreed:

Mr. Gibson 1is to draft a letter for Colin weir, that's
the --

Clinical Director.

-- Clinical Director. And Ronan Carroll to present to

Aidan O'Brien.

"The meeting with Aidan O"Brien should take place next
week and this letter"” -- I have just lost the screen

momentarily.
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"This meeting Is to take place next week and the letter
should inform Mr. O"Brien of the Trust"s intention to
proceed with an informal investigation under MHPS at
this time. It should also include action plans with

a four-week timescale to address the four main areas of
his practice that are causing concern”™, and they are

set out there.

"Esther Gishkori to go through the letter with Colin,
Ronan and Simon prior to the meeting and AOB™ -- Aidan
O'Brien -- "to be informed that a formal investigation
may be commenced if sufficient progress iIs not being

made within the four-week period.™

Do you recognise any of the -- within what is proposed
there?

CHAIR: It might be an appropriate time to take our
Tunch break. I think if we do, I'm sure the technology
issues can be -- if you want to finish this one
guestion.

MR. WOLFE KC: Just finish with this meeting, if we
can, Dr. wright. we have looked at the letter and it's
probably fair to characterise the NCAS advice as
setting out various options.

Yes, I think --

It's not particularly prescriptive.

That's right. we hadn't seen the letter obviously at

this stage, but, yes, the discussion from Mr. Gibson.
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Do you think NCAS advice was discussed?

I can't remember, actually. I mean, it would have been

minuted if it had been, I think. It usually would have

been minuted.

The option that --

I think we would have been very wary about discussing

something we hadn't seen, you know, a hearsay from

a phone call is one thing. No, we didn't have it in

front of us for that meeting.

Yes. I will just read out an e-mail from Mr. Gibson

that he sent to you on 28th September, two weeks after

the NCAS report came in. He said:

"1 sought advice from NCAS which was discussed when
Oversight Committee met'", and he suggested that it
should be filed whilst what he describes as the
informal work with Mr. O'Brien was underway, and we
going to come on to look at that informal work. He
certainly think it's discussed. 1It's not reflected
the letter.

I can't recall to be honest. I am sure he has some
recollection of it.

Just for your note --

the

are

in

Mr. Gibson would have made the minutes. He would have

recorded the minutes.

Yes. The e-mail to which I refer, members of the

Panel, is WIT-41573. Are we going to have the letter

up again, please? No.

I would imagine it would have been -- I mean, there
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seeing the letter we couldn't have formally considered

it,

Yes.

really.

The meeting leading to a decision to adopt an

informal MHPS investigation, along with a meeting with

Mr.

O'Brien setting out a programmed or time-tabled

series of actions that would be required of him, who

Ted with those suggestions, can you recall?

Probably, me.

The fact that they are recorded as actions, does that

suggest that there was consensus reached in terms of

what should happen next?

Yes,

yes.

what was the degree of concern reflected at that

meeting about the issues that had been raised?

Very significant and that this needed to be bottomed

out

relatively quickly. He gave a four-week timescale

for action there so the Tevel of concern was high.

Can you recall whether you drew the Committee's

attention to what Mr. Haynes had been telling you?

I can't remember, to be honest.

Presumably the focus was the Gibson screening report

that was with the committee?

Yes.

In committees such as that, if there's dissent or

disagreement with the direction of travel or the action

that's going to be taken, 1is it generally talked

through and resolved if it can be?

Yes.

I mean, absolutely, yes.
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on the committee are all Directors of HR, Director of
Medicine, Director of Operations, or Director of

a service group, and we would have robust and detailed
discussions around any actions, and differences of
opinion would be aired frequently and resolved with an
action plan at the end of it. It would have been
fairly normal business. But once we agreed the action
plan, then that would have been the decision.

Can you recall any dissent or disagreement about the
actions to be taken?

No on that occasion. A long time ago, but I can't,

I think it was a fairly unanimous decision on the way
forward at that meeting. I don't remember any
particular dissent.

Other options would have been available to you,
including a formal MHPS investigation and all that came
with that. was that thought about?

It would have been considered.

what do you see as the distinction in terms of what
would be required of the circumstances or of the 1issue
of concern that would influence you down one path or
the other?

If there had been evidence of patient harm.

Is that, in your mind, a primary determinant?

Yes. It would be unusual to proceed straight to

a formal investigation without the informal aspect, and
usually in an informal investigation, I mean timescale
is a big issue I know in MHPS, but usually the informal

part can be completed fairly quickly, within a few
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weeks, so it's usually better to go down that route and
sometimes it's possible to resolve the issues by that
means. But, on occasions, you would move straight to

a formal but you would have to have very good evidence
for doing that. It would have to be extenuating
circumstances and, in my mind, that would be evidence
of patient harm.

Okay. we will look after lunch at what follows from
this meeting. 2 o'clock?

CHAIR: 2 o'clock, Mr. wolfe. Thank you.

THE INQUIRY ADJOURNED FOR LUNCH
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THE INQUIRY CONTINUED AFTER LUNCH AS FOLLOWS:

CHAIR: Good afternoon, everyone.

MR. WOLFE KC: Good afternoon.

Dr. wright, we were just discussing over Tunchtime
maybe the prospects of not finishing you today.

I don't think, given energy levels in the room amongst
all of us, we will sit much beyond 4:00 today, so the

prospects are having to come back to speak to me again.

Just one point arising out of the correspondence that
NCAS sent in to Mr. Gibson on 13th September 2016.
AOB-01049, please. We have already looked at this
lTetter in some depth, but just a point in it that

I want to go back to. 3Just the bottom of the page,
please. Just the last line, it says, this is
reflecting back, obviously, to Mr. Gibson and what he
has told NCAS. I think it was Dr. Fitzpatrick was the
author of this letter:

"To date, Mr. Gibson, you are not aware of any actual
patient harm from this behaviour but you tell us there

are anecdotal reports of delayed referral to Oncology."

Do you know the source of that concern, the delayed
referral to oncology, the anecdotal source of that?
No, is the short answer. I wasn't aware of any
complaints or issues or SAIs, or anything of that

nature around this at this time. This may have been
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tittle-tattle, I don't know.

He's been sent to provide you with the information 1in
August, which he does in a screening report?

Yes.

I don't think it's mentioned in that?

No, I don't think so. I don't think so.

He 1is taking instruction from you, albeit that he's an
experienced man, by my sense of it anyway, he has been
in the Trust for some time by this. You don't recall
giving him this information?

I don't recall giving it to him, no. I mean no,

I can't, I'm not sure where that came from.

Yes. Okay. Prior to lunch, we were looking at the
oversight Group's meeting of 13th September. I just
want to pick up on a few strands coming out of that,
please. WIT-17832, and at the top of the page. within
your withess statement you are reflecting on what has
taken place on 13th September. At that meeting you are
saying you were informed that a formal letter had been
sent to Mr. 0'Brien on 23rd March 2016. That's the
Mackle/Trouton initiative, and all of that. It then

says:

"A preliminary investigation has taken place conducted
by Mr. Weir, Clinical Director. After this Simon
Gibson was asked to draft a letter.”

Yes.

Just the "Weir"™ point. We know of no preliminary

investigation conducted by Mr. weir in September, and
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you've corrected many things in your statement.

Yes.

I don't know that you have corrected that?

No. That is a mistake and I was getting mistaken for
the subsequent intervention of Mr. weir slightly later.
Apologies for that.

I think you repeated it in your evidence this morning?
Yeah.

I stopped you on that to clarify?

Yeah.

Your understanding, when you think about it now, 1is?
when I think about it now, the preliminary
investigation was -- the initial investigation was done
by Mr. Gibson and then we subsequently asked Mr. weir
to do further work.

But that was --

which is.

Just to nail it down and be absolutely clear. The
further work that Mr. weir did was by way of a report
in - let me just get the date. It was by way of

a further report to a case conference?

That's right.

which was held on 26th January 2017.

That is correct, yes.

when he provided that report, he was wearing the hat of
Case Investigator?

Yes.

Having been appointed to that role in late December

when the Oversight Group decided that there would be
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1 a formal MHPS investigation?

2 A. That is correct, yes. That is correct.

3 246 Q. Is that clear? oOkay. It probably is worth repeating

4 the point that the process written down on paper,

5 whether it's the MHPS or the guidelines, would put the 1411
6 role for the provision of such a report in the hands of

7 the Case Manager -- sorry, the Clinical Manager?

8 A. Yes.

9 247 Q. we have had that debate?
10 A. Yes. 14:11
11 248 Q. You go on to say, with regard to that meeting:
12
13 "On this occasion, Mrs. Gishkori was not In attendance
14 but was represented by Mr. Carroll.”
15 14:11
16 Again, you haven't corrected that, but we have looked

17 at the minutes for 13th September Oversight Group and

18 Mrs. Gishkori was in attendance, if that record is

19 correct?
20 A That's right, yes. You are correct. 14:12
21 249 Q. I'm obliged, thank you. what appears to emerge after
22 that meeting and consistent with the action which was
23 recorded in the minute, was a draft letter issued by --
24 or drafted by Mr. Gibson. Let's pull that up, please.
25 It's TRU-251429. Forgive me, this is the preamble to 14:12
26 it, but let's just go with this before we move to the
27 Tetter. Assumedly very shortly after the meeting
28 concludes, it's the same day, 13th September. He is
29 enclosing a draft letter for comments back. Knowing
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that his letter 1is containing some targets for
compliance by Mr. 0'Brien, he informs Esther Gishkori
that he has phoned Martina Corrigan, presumably, with
regard to what is a realistic yet challenging target
with regard to the Outpatient review backlog and the
detail of her views is set there. we have gone with 70
per month every month until the end of December,
"operationally this is your call” he is saying to

Mrs. Gishkori, "I just wanted you to be aware of the

thought processes behind the target chosen.™

This is consistent with what was being discussed at the
oversight Group, if we scroll down the page to the next
page, please. Let me just see if I'm right with that.
Yes. This is the letter that was proposed to go to

Mr. O'Brien:

"1 am writing to inform you of the Trust"s iIntention to
proceed with an investigation under MHPS", and the
context is set. That's 13th March letter copy
attached, "in which a number of concerns was raised and
a plan was sought, no plan provided and the same

concerns still exist."

There would be an informal approach which would
consider four areas of practice, and then they are set
out below. Triage and the expectation that this would
be completed within the standard 72 hours 1is set;

Outpatient review backlog, he's expected, it says here,
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to produce a reduction of a minimum of 70 per month;
patient notes at home; he 1is told that it's the
expectation of the Trust that all hospital notes at his
house would be returned to Head of the Service within
24 hours, there would be no exceptions to this; once
these charts are returned, they would be recorded and

their location tracked on PAS, et cetera.

Area 4: Recording outcomes of consultations; again,
the expectation is set out that there would be
contemporaneous notes and it says: "By way of

a checking mechanism, a clinical note review would be
undertaken of 20 sets of notes seen by yourself in the
four weeks following the date of this letter to assess

your compliance with this expectation.”

Then it says: "In late October an assessment will be
made on your progress. Should the Trust conclude that
insufficient progress i1s being made, a formal

investigation will ensue under the Terms of Reference."

He is offered the services of Care call, and it is
intended that the informal investigation will be

concluded by 31st October.

That's a letter you would have seen?
Yes.
By contrast with the letter that went in March, it's

specific, time-tabled, it describes the process and
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describes the risk of escalation in the event of
non-compliance. That Tetter would have been seen by
Mrs. Gishkori then; isn't that right?

I believe so.

If we turn to TRU-257636. Just go to the bottom of

that page, please. This is the day after the Oversight

Group meeting. Mr. McAllister is 1in correspondence
with Mrs. Gishkori. I am not sure what prompts this

but he says:

"Further to our meeting today"™ -- that is McAllister
and Gishkori -- "here is the only communication that

I have received on the subject”.

I am not sure to what he refers, but no matter.

Scrolling up the page, please, she says:

"Thanks. At least you have a starting point. 1 am
clear that 1 wish you and Colin" -- assumedly Colin

weir -- "to take this forward ...

This is in the context of confidential letter to Aidan

O'Brien.

... and explore the options and potential solutions
before anyone else gets involved. We owe this to

a well-respected and competent colleague. 1 can

confirm that you will have communication in relation to

this before the end of the week."™
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Do you understand what's going on here?

It would appear that Mrs. Gishkori is exploring an

alternative way forward, but I'm only reading that.

I thought maybe you might appreciate it more than that.

Let's just take you to some other e-mails. TRU-25742,

please. Sorry, you are right. TRU-257642. Thank you,

Mr. Beech. Just scroll down. On 15th September, two

days after the meeting, Vivienne Gishkori 1is writing to

you and Mrs. Toal and she is saying:

"Following our Oversight Committee on the Tuesday, the

13th, 1 had a meeting with Charlie McAllister and Ronan

Carroll. 1 mentioned the case that was brought to the

oversight meeting in relation to Mr. O"Brien and the

plan of action. Actually Charlie and Colin Weir

already have plans to deal with Urology backlog in

general, and Mr. O"Brien®s performance was of course
part of that. Now that they both work locally with him

they have plenty of i1deas to try out, and since they

are both relatively new into the post I would like to

try their strategy first. |1 am therefore respectfully

requesting that the local team be given three more

calendar months to resolve the issues raised in

relation to Mr. O"Brien"s performance. | appreciate

you highlighting the fact that this long-running issue

has not yet been resolved, however given the trust and

respect that Mr. O"Brien has won over the years, not to

mention his life-long commitment to the Urology Service

which he built up single-handedly,
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my new team to resolve this in context and for good.

This 1 feel would be the best outcome all round."

what did you make of that correspondence when you
received it?

I was very frustrated. If Mrs. Gishkori and her team
had other plans to deal with this, that should have
been brought to the Oversight Committee meeting for
that discussion. we had taken a decision as to the way
forward, and it would appear that there was an attempt
here to change that decision. It might have been for
the best reasons and the best of intentions, but

I didn't find it was helpful.

Yes. Can I just draw your attention to correspondence
between you and Mr. Gibson around that? we will come
back to this e-mail in a moment. But briefly,
WIT-34100. Down the page, please. Mr. Gibson is
obviously pushing for some progress. He is writing to

you saying:

"Please see below. Has there been an update in

relation to the meeting regarding Dr. O"Brien?"

I think the bit below is communication in relation to
the Tetter he had drafted. Scrolling up the page, your
frustration, I think, with Mrs. Gishkori 1is politely

exposed; you say:
"Classic Esther, about-turn after the meeting and
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I asked her to outline her plans in detail for us to

consider. We haven"t agreed to any change yet."

As you've said, she's about-turning or proposing to
about-turn on what had been nailed down in her presence
at the oversight meeting?

That's correct, and I think frustration comes out 1in
that e-mail.

why classic? Had she a reputation for such behaviour?
That would be unfair to say that, I think. There had
been a number of occasions where decisions had been
changed after discussion, but I couldn't give you any
hard examples.

we know from the MHPS arrangements that, for example,
the guidelines, I will not bring them up on the screen,
but the Trust's guidelines at that time, paragraph 2.7
of the 2010 guidelines, which can be found at
TRU-83689, they say, where possible, and appropriate,

a local action plan should be agreed with the
practitioner and resolution of the situation by

a monitoring of the practitioner by the Clinical
Manager should be tried as, if you like, a first
initiative. Is that what Mrs. Gishkori is about as
opposed to the rather harder-nosed approach contained
in the Gibson letter, albeit that it had been agreed?
I think she obviously had a different interpretation of
what the local action plan was. I think we had been
down the route already before the oversight meeting

of -- I had a very 1light touch with this. we had
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agreed a local action plan, outline how it should be
implemented with time scales and returns, and that's
what we should have stuck to. This was an alternative
Tocal action plan that was being introduced, which
might eventually have had some merit but it wasn't what
was agreed.

Going back to Mrs. Gishkori's e-mail to you, let's see
your response. If we go to TRU-257641, you are
replying to her saying:

"As Director of the Service naturally we have to listen
to your opinion. Before 1 would consider conceding to
any delay in moving forward with what was our agreed
position after the oversight meeting, 1 would need to
see what plans are in place to deal with the issues and
understand how progress would be monitored over the

three-month period”, which she had proposed.

"Perhaps when we have seen these, we could meet again

to consider."

Is this one of these areas where, as we discussed at
the start of the morning's evidence, that professional
and the medical management 1line and the separation of
that is sometimes not ideal rather than it residing in
one person's hands to take a decision?

I think it could be seen as an example of that.

I think, though, in fairness, many of these ideas are

coming forward from the medical community within her
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Directorate. I think the most frustrating thing here
was that she was present at this meeting and agreed to
it, agreed the way forward, and if she had had
reservations about the way forward, they should have
been brought to the table for open discussion, or if
she felt she would have within a day or two, she should
have told us that. This was stepping outside the
process and, in my opinion, was only likely to delay
resolution of the matter.

This is now mid-September. The issues have been
brought to your attention 1in January. Mr. O'Brien is
presumably unaware of these discussions. He had only
been troubled to address his mind to the issues in
March. No follow-up on that, and no plan from him in
the context of --

which is why it was very important to progress this
rapidly now in a more controlled manner and why he
should have been informed of the decision of the
oversight Committee fairly soon after the meeting, as
was agreed.

The plan that seemingly -- Mrs. Gishkori has, I think,
copied or forwarded your e-mail asking for a plan,
chapter and verse, around this, "and my response will
be'", she flags to Messrs weir, McAllister and cCarroll
and the response that emerges is -- if we just scroll
on up the page, please -- an eight-point initiative in
the hands of Colin weir. I suppose the fine detail of
this 1is perhaps not terribly important but what this

approach of Mrs. Gishkori and the two people, two men
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speaking to her on this, 1is to take it out of the MHPS
arrangement?

That's correct.

The timetable inserted into Mr. Gibson's letter is much
more strict and measurable than what is contained in
this plan; isn't that right?

I believe so, yes.

He is, nevertheless, that is Mr. O0'Brien, if we scroll
up the page just further, we can see, I think, that

Mr. carroll amends the plan slightly. He further
annotates the plan, making it clear, for example, that
at the first meeting with Mr. 0'Brien the context will
be explained, the proposed plans need to be shared.

You can see, for example, that he is emphasising
clearer communication around some of these issues.
Ultimately did you see these plans?

No, I don't think I did. I don't have any recollection
or trail that would suggest I did.

In terms of - maybe you don't see it this way - the
power dynamics of the relationship between you and

Mrs. Gishkori, do you have to give way to the Service
on these issues or is this a matter in which you could
have dug in your heels as Medical Director and said,
'we have a decision of the Oversight Group, we will go
with this'?

This had never happened before, in my experience, so it
was a very unusual situation. Wwhat we did was, we had
a discussion with the Chief Executive, as I recall,

with Mrs. Gishkori and myself, as to how we handle
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this. It would have been very difficult to -- I mean,
all the actions that were decided by the Oversight
Committee would have to be implemented at operational
Tevel. It would be very difficult to override
decisions taken by the Directorate if you didn't have
the support of the Operational Director. We had that
meeting and initially I think the consensus was that
they would agree to depart from the Oversight
committee's ruling in the first instance. However,
events overtook issues rapidly, in any case, in that
Mr. O'Brien went off on sick Teave.

I have to correct you on that. Mr. 0'Brien didn't go
on sick leave until November?

Okay.

This is the middle of September?

Okay.

There's another Oversight Group meeting in between.
Right.

we will just Took at that in a moment.

I suppose the short answer, I mean, could I have dug my

heels? Yes, I could have, but I think it would have
been very difficult to have implemented a decision
without the active cooperation and support of the
relevant Service Director.

Mm-hmm. The developments here occurred after an
oversight group meeting in which there had been no
input from clinical management?

Mm-hmm.

Mr. Weir's voice or opinion wasn't in that room?
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Mm-hmm.

or Dr. McAllister's, for that matter. Mrs. Toal, if we

turn to WIT-41138, she was obviously a party to the
decision as well as a member of the Oversight Group.
She, at paragraph 26.3, reflects upon the absence of

clinical management input and she said:

"This meant that the Oversight Group was driving the
decision-making in relation to the early actions iIn
September 2016 as opposed to the Clinical Manager.
Whilst the Oversight Group has outlined In paragraph
2.5 of the Trust guidelines what"s described as

a quality assurance role, the absence of the Clinical
Manager at the meetings meant that the Oversight Group
determined the actions to be taken. On reflection,
this resulted In an approach in September 2016 which
was, In effect, contrary to section 1 paragraph 15 of
MHPS, which outlines that the role of the Clinical
Manager is to identify the nature of the problem or
concern and to assess the seriousness of the issue on
the information available. What happened iIn the

Mr. O"Brien case was that a non-medical assistant,
Simon Gibson, took the lead in the preliminary

inquiries”.

If we scroll down, just skipping the next few lines:

"The absence of the Clinical Manager Mr. Weir also

permitted a divergence both from what was the agreed
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1 course of action at the oversight meeting on that date.

2 Those agreed actions were subsequently debated outside

3 of the meeting by the Clinical Managers."

4

5 we have just looked at the results of that. The views 13
6 of clinical management, spoken outside of the Oversight

7 Group, were what held sway, whereas what Mrs. Toal

8 seems to be suggesting here is that those views ought

9 to have been expressed within the Oversight Group where
10 they could have been properly debated -- 14:38
11 A Yeah.
12 269 Q. -- and understood before key decisions were made?
13 A I think I would certainly support the move towards
14 doing that in the subsequent amended Trust policy, and
15 that was genuinely very helpful. However, given that 14:38
16 the oversight group was constituted in the way it was,
17 it would have been the Service Director's
18 responsibility to bring those views to the table at
19 that meeting. It wasn't that they couldn't be heard,
20 but I agree, it's much better to have them present at 14:38
21 the table. That was certainly, you know, a conclusion
22 that we all drew from this incident.
23 270 Q. Mm-hmm. You said earlier this morning that a concern
24 that you quickly identified in coming into this job was
25 the need to put things on proper procedural footing. 14:39
26 A. Mm-hmm.
27 271 Q. You recognised a culture where things were -- in some
28 departments, not all of them -- allowed to be dealt
29 with informally, were allowed to fester. This is an
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example, is it not, of an informality, triggered by

a deference or a reputational respect as opposed to

doing it the proper way, through an informal MHPS

process with a properly time-tabled action plan?

It's an example of that, yes.

The fact that you, as Medical Director, weren't able to

get it back on the rails at that point, back to the

oversight Committee's decision, is that just

a reflection of, I suppose, the realpolitik of getting

things done in a big organisation?

we did eventually get it back on track but it took

a while, in that we eventually got back to the MHPS

process. This plan, as was suggested, as far as I'm

aware wasn't implemented fully. But, yes, very

difficult as a Medical Director in that situation where

you have a divergence of opinion. Opinion differences

are fine but when there is a structure that s
established by the Trust and that's not followed, that

is a difficult situation to be in. Normally in that

sort of situation one would be relying upon your other

colleagues at Trust Board level and Senior Executive to

help you, but we were in a situation where we had

a very fluid Chief Executive level, so there wasn't the

same continuity or strength of senior support that

there might normally be in that situation.

You mentioned briefly a meeting with the chief

Executive, with Mrs. Gishkori. Can you remember who

was Chief Executive?

Mr.

Rice would have been at that time.
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Francis Rice?

Francis Rice.

was he being cast in the role of refereeing this debate
or how was --

He chaired the discussion which I think was cordial.
Eventually I think I conceded that this alternative way
forward may be worth trying for a while. This 1is not
what I initially would have wanted to have done, but

I recognised the practicalities of the situation we
were 1in.

The oOversight Group meet again on 12th October. If we
could just pull up the record of that, please. 1It's
AOB-01079. The same people are in attendance as with
the September meeting a month earlier. I think the
redaction on the page is probably because it relates to

another clinician.

"Mr. O"Brien. Mrs. Gishkori reported that Mr. O"Brien
was going for planned surgery in November and was
likely to be off for a considerable period. It was
noted that Mr. O"Brien had not been told of the
concerns following the previous Oversight Committee.
It was also noted that a plan was in place to deal with
the range of backlogs within Mr. O"Brien®s practice
during his absence. Mrs. Gishkori gave an assurance
that when Mr. O"Brien returned from his period of sick
leave that the administrative practices identified by
the Oversight Committee would be formally discussed

with him to ensure that there was an appropriate change
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in behaviour. It was agreed this would be kept under

review by the Oversight Committee."

A couple of things. Did you expect that the alternate

plan, which involved meeting with Mr. O0'Brien and

talking him through what was expected, as developed by

Mrs.

Gishkori and Mr. weir and Mr. McAllister, did you

expect that that meeting would have taken place by now?

Yes,

I did.

Did you interrogate the failure to progress it in the

four weeks that had elapsed?

other than the meeting with the Chief Executive, no.

That was in the hands of the operational director to

address that. Wwe knew we had another oversight meeting

comi

ng up and that would be reviewed. That was when we

brought up on the further actions.

we have reached 12th October.

Mm-hmm.

Nothing has happened. Mr. O'Brien is still at work.

For

all you know, in the absence of monitoring, the

same problems are continuing. He is not off work with

planned medical treatment until November. There seems

to have been a decision taken that it will wait until

after that, even though he's still in work for at least

another two or three weeks. How could that situation

have been tolerable for a Medical Director, knowing

that these issues were raised with concern in January

and
Mr.

then raised again, albeit in a different way by

Haynes, but more significantly, in terms of how he
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had framed the concerns, in September?

Mm-hmm. It was a very difficult situation I found
myself in, to be honest. I think it was clear that the
service Directorate had a plan. It had been agreed
with the Chief Executive. I was very disappointed that
we hadn't had that meeting at this point. I felt that
the situation was changing by the day because we knew
then that Mr. O0'Brien was going off on sick leave very
soon, and that would have to be handled sensitively,
obviously. But I didn't think I had the authority or
the ability to impose a change upon the Directorate
given the outcome of the last oversight meeting, at
that point.

Can I draw your attention to this. If we pull up
TRU-281300. oOkay. 5th oOctober, a week before the
oversight meeting, Colin Wweir, the author of the plan,
in conjunction with Mrs. Gishkori, the alternative to
the Oversight Group decision, is inviting Mr. O0'Brien
to a meeting to discuss his job plan. As we scroll up,
we can see that various contacts in relation to this,
and if we go to the top of the page, 1281300, it's
agreed that -- they agree to make contact to arrange

a time on 25th October to discuss a job plan.

Mm-hmm.

when those in the Service have been charged with the
responsibility to implement an action plan, and yet no
emphasis at all, it appears, has been given by the
oversight Group to do that as urgently as the 1issues

caught by the matter deserve. Did you know that there
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was a plan to meet to discuss the job plan?

I don't think so. I mean, I might have been copied.

I don't recall. I wouldn't normally be told about such
things.

when you see that that issue appears to be prioritised
and the actions arising out of what the Trust views as
shortcomings of practice, are not being pursued until
whenever, what's your reflection?

I think both could have been done. I don't think
there's anything wrong with meeting to discuss the job
plan, I think that's appropriate. Clearly it was
possible to arrange meetings with Mr. O'Brien and that
should have been pursued more urgently.

was there a fall out between you and Mrs. Gishkori
around this?

I wouldn't call it a fall out. we had our discussions
and disagreements but I wouldn't say it was a fall out,
no. I think, as professionals working in an
environment, you often have strong disagreements with
your colleagues and you learn to share those opinions
and views but to behave professionally. I would have
thought we had a professional and reasonably good
otherwise working relationship.

We can see from the evidence you have given and the
actions that you have taken up to this point, an effort
to accelerate through these issues to get something
formal in place, encouraging Simon Gibson or directing
him to bring a report to the table, contact NCAS, take
advice and then the meeting on 13th September. Did the
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intervention of Mrs. Gishkori after that, did that
essentially, and her ability to, I suppose, impose her
view of how it should be done, did that essentially
Tead you to surrendering any further ability to
influence how this was done?

No, I wouldn't have said that at all. I had been at
the meeting with the Chief Executive and, in fairness,
I did concede to the change in approach. It wouldn't
have been my preferred route but I did concede to that.
we did have a subsequent Oversight Committee meeting.
We wanted to see the situation move forward. I think
there was a feeling that because Mr. 0'Brien was about
to go off on sick Teave, that it would be untimely to,
if you 1ike, face him with the issues again in a formal
meeting. I suspect that was the thinking behind the
deTay. I think that was very unfortunate but
understandable, but I wouldn't accept that I was
neutered or dis-empowered in any way. There was still
potential for the process that was agreed to yield some
fruit and there would have been when he went off, to
have got things back on track before he returned.

Come December, you, if I can put it this way, started
to hear some background noise about what an SAI process
concerning Patient 10 -- you maybe didn't know the
patient's name at the time.

Yes.

This was an SAI that focused on the failure of triage,
and there 1is a Radiology context to it as well. The

information around that was a further layer or a new
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Tayer of concern for you; 1is that fair?

That is correct, yes. I think we were now getting into
the area where there was real potential for patient
harm and, to my mind, that escalated the situation
significantly. The SAI had not fully reported so this
was an early, if you like, progress report, on it.

I think we decided we wouldn't wait until the SAI had
completed its investigation, but to move things forward
on the basis of what we knew at that time.

Before the next oversight meeting takes place, and one
is arranged for 22nd December, Mrs. Gishkori has
written to you to say that Mr. O'Brien has a sick line.
Notes that he had been holding on to had been returned
and the plan was to speak to him to set out the ground
rules for what was expected of him when he returns from
sick leave. You thought that reasonable, I suppose, in
the context that he wasn't in work.

That's right.

So what else could be done?

I mean, you wouldn't speak to him when he was on sick
Teave, that would be inappropriate.

Can I have up on the screen, please, WIT-41585. The
bottom of the page. You are writing to Mr. Gibson

saying:

"Esther rang me regarding worrying developments. Aidan
O"Brien and lost notes. Ronan is to report tomorrow
with preliminary findings. |1 will come in tomorrow.

IT you are about we could set up a meeting with Ronan
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and, 1T possible, Mark Haynes to consider the findings,
Esther i1s off, and next steps. 1 don"t think we can
wait for the formal completion of the SAl. Regards,

Richard."

Mark Haynes' involvement in that context, is that
because Mr. weir was off?

I think so. I can't quite recall but I think Mr. weir
was off on sick leave, possibly, around then, and so
Mark was covering some of his duties.

Yes. Can you recall what exactly the update was from
Esther Gishkori that was a worrying development? It
seems to be in the context of lost notes?

Yes. I can't remember the details of that.

By this stage, a summary of what was emerging from the
SAI process had been circulating. Can I just draw your
attention to that, please? AO0OB-01245. 1It's titled
"Dear Tracey'". I don't think it has a signatory.

I believe it comes from the SAI team which was being
Ted by Mr. Glackin. Do you remember seeing that
document? It summarises the concerns that were, on

a preliminary basis, emerging from the SAI. If we
scroll down.

Yes, I think I did see it.

Scroll down, please.

Certainly I was aware of the main findings of it.

Yes. It sets out the number of bullet points, the
issues of concern. The first issue of concern was the

default arrangement which had been implemented in
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'14/'15, for handling cases that had not yet been

triaged. The second issue was in section with patient

charts Teaving the premises. Thirdly, a case of

dictation. Wwhat is said here, that Patient 10 was one

of 8 patients not triaged during the week in October

'14. The team reviewed seven other patients to check

whether they were okay.

Six were found to have had an

appointment and not suffered any adverse harm. The

seventh patient's notes were missing, were tracked to

Mr. O'Brien and the notes were returned on 28th

November with dictation to be typed at that time, some

two years or so after the incident. These issues were

coming to the fore. 1Is that what drove the need for an

oversight group discussion?

Yes, I think that would be right. we probably were due

to have an oversight meeting possibly anyway, but that

would have been one of the reasons why we would have

resumed the Oversight meeting, yes.

Just pick up on the meeting itself. It took place on

22nd December. We can see the record at TRU-251441.

on this occasion Ronan Carroll is substituting for

Mrs. Gishkori. In advance of the meeting a list of

outstanding triage had been circulated to members of

the group. The Dear Tracey letter, which I just opened

to you, had been summarised and provided to the group,

and the draft report for the Patient 10 Serious Adverse

Incident had been circulated. Do you remember that?

I remember it being circulated, yes. Mm-hmm.

If you just scroll down.
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taking us to 13th September Oversight Group meeting,

range of concerns have been identified, it says:
"A formal iInvestigation was recommended"

In fact, it was an informal investigation had been
recommended; isn't that fair?

That's right, yes.

"And advice had been sought and received from NCAS. It
was subsequently identified that a different approach
was to be taken as reported to the Oversight Committee
on 12th October™.

It records that Dr. O0'Brien is scheduled to return to
work but, "an ongoing SAl has identified further issues

of concern.™

Issue 1 is described, and that is the SAI 1issue. It

says:

"Part of this SAl also i1dentified an additional patient
who may also have had an unnecessary delay in their
treatment for the same reason. It was noted as part of
this investigation that Dr. 0"Brien had been

undertaking dictation whilst he was on sick leave."

That seventh patient that I referred to, the dictation
had arrived in to his secretary while he was on sick

Teave. Ronan Carroll, having done some further
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research, documents that between those dates July '15
to October '16 there were 318 Tetters not triaged, of
which 68 were classified as urgent, the delay ranging
from four up to 72 weeks. There was certain action to
be taken on that. If we scroll down, just quickly go
through these issues. Notes tracked to Dr. O'Brien on
PAS believed to be at his home address. 1Issue 3,
un-dictated clinics, a backlog of 60 un-dictated
clinics, it said, over 18 months, approximately 600
patients may not have had their clinic outcomes

dictated, and action to be taken on that.

The consideration of the Oversight Committee led to the

following decisions.

It has been agreed to exclude Dr. O'Brien for the
duration of a formal investigation under the MHPS
process using an NCAS approach. It was agreed that you
would make contact with NCAS to seek confirmation of
this approach and then to meet with Dr. O'Brien on
Friday, 30th December and follow up the decision in
writing. Then two other decisions agreed.

Appointments of Colin weir as a Case Investigator and
Ahmed Khan as the Case Manager and that completed that

meeting's business.

The decision of the Committee to now move from, if
I call it Mrs. Gishkori's informal meeting approach

dating from the middle of September, to a formal MHPS
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approach, what was the determining rationale for that
significant switch of emphasis?

I mean I had evidence from an SAI Inquiry which
revealed that there was significant delay to patient
treatment and potential or possible harm, you know,
impaired outcomes as a result of that. That was hard
information that was indisputable. For me, we'd gone
beyond the stages of any informal process and we now
had to move in a more formal manner.

In reaching that decision, was that the consensus view
of the group?

Yes, yes.

No dissent?

I'm sure we had an in-depth discussion around it but
I don't remember any dissent, no.

The inputs into that decision, Mr. Haynes, you'd
suggested, as we saw earlier, that he might consider
attending the meeting. He didn't attend the meeting?
No. I think this just reflects the difficulty of
calling a meeting at short notice in a busy clinical
situation.

what rights would he have had at the meeting?

He would have been in attendance.

In attendance?

He could have been acting on behalf of Mr. weir if
Mr. Weir was still off on sick Teave, I can't quite
remember. He would have been merely there 1in
attendance, he wouldn't have had any voting rights
under that.
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would the purpose of such attendance be to provide

a clinical perspective on the issues that were
emerging?

Yes, yes. Obviously, as a Urologist, that would have
been helpful.

But you didn't have any clinical perspective at the
meeting except yours, perhaps?

That's right.

I think you have sometimes described yourself as
essentially acting in a de facto clinical management
role within this?

Mm-hmm.

NCAS hadn't been spoken to since September 1in
connection with this case, albeit that there had been
a review date marked down in their correspondence?
Mm-hmm.

You were mandated by the Committee's decision to go
speak to NCAS?

Yes.

But that's after your decision had been made?

That is correct, although obviously had there been
anything contradictory coming back from NCAS we would
have had to have considered that, but, yes, that's
right.

The decision to appoint Messrs wWeir and Khan to those
roles, that was taken without their input or
consultation with them at that stage?

At that stage, yes. Obviously we would have to meet

with them to get their agreement to that but that's
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we spoke earlier about the decision to exclude

Mr. O0'Brien, which has been taken at that meeting.

Mm-hmm.

I understood your answer earlier to indicate that

Dr. Khan was the person who made the exclusion

decision?

That would be his decision. It was our opinion that he

should be excluded. Technically, the Case Manager, we

obviously had to appoint a Case Manager, so it would be

the Case Manager's decision ultimately but he would

have been aware of our view. So, yes.

I'm struggling to follow the logic of that, given

events that happen. You meet with Mr. O'Brien on 30th

December, whatever numbers of days later, six days

Tater, eight days later. I don't see any decision on

the part of Dr. Khan to weigh up issues and take a view

that an exclusion should apply from 2nd January or

whatever date it's to apply from?

The intention to exclude was that of the Oversight
Committee. I think the final decision to do that has

to be the Case Manager. we hadn't appointed a Case

Manager at that point, so that was a difficulty.

Things were moving very fast, but my understanding is

that the Case Manager usually is the decision maker

ultimately. He would have known the view of the

Oversight Committee's decision when he took on the role

and didn't disagree with it. Arguably, he could have

had had more time to consider that.
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correct.

I wonder are you becoming confused over two separate
decisions? There was a case conference on 26th January
at which a decision had to be made as to whether there
was a case to answer, and, secondly, as to whether
there should be continuing exclusion. Certainly

Dr. Khan attended that meeting. we'll look at the
record of that. Is that the decision which he was
involved in? 1In other words, the 26th January decision
to end exclusion?

He was definitely involved in that decision.

Yes.

I think the problem here is, he was appointed as Case
Manager in between this oversight meeting and the
exclusion starting, had that discussion with him.

The Togic of that is that what he had no role
whatsoever in the decision?

If he disagreed with it, we would have had to have
Tistened to that. But yes, he was coming with a clear
view of what our view was, and it probably would have
been have been quite difficult to disagreed with.

If the starting question is who made the decision, the
oversight Committee made the decision and Dr. Khan may
not have disagreed with it, but he didn't make the
decision? The decision was made before he was
appointed.

The recommendation, yeah. I think this was, as

I recall, happening around Christmas and New Year.

Things were moving very rapidly at this point and we
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were focused on keeping patients safe as our main

priority. Coordinating the various meetings and

conversations was quite challenging over those few

weeks, by way of explanation.

I understand all of that and those are the surrounding

circumstances, but somebody made the decision,

notwithstanding that it was Christmas and all of that?

I mean there's no doubt the Oversight Committee stated

their intent and Dr. Khan would have been aware of that

when he accepted the role.

You directly informed the Chief Executive of the

decision?

Yes.

As well as the chair of the Trust Board?

That's right.

were they separate communications to the communication

that happens sometime,

I think, Tlater in January, where

you go to the Trust Board?

Yes. I would have met with the Chief Executive in his

office probably within

hours or within days -- well

probably within hours of this meeting. The Chair,

a short time afterwards, whenever I could have -- when

she would have been in

the Trust, so my recollection is

we met in Trust HQ when they were 1in over that

Christmas week at some

point. I can't remember the

exact day, but I Titerally walked into the office and

asked to see them.

Did you see them separately?

Yes, yes, separately.
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the same time.

How did they receive the information?

Mr. Rice was very understanding. He was obviously
aware of the ongoing difficulties and understood and
was supportive. When I had to see Mrs. -- I have

a mental blank -- Brownlee, she Tistened quietly and
I was aware obviously there was a friendship between
Mrs. Brownlee and Mr. O'Brien, but she Tistened
professionally and she agreed she would identify

a Trust Board member to act as the designated person,
as was her role, and she was quite understanding.

The purpose in speaking to them was the formality of
informing them that an employee, a clinical employee
had been excluded?

That was one aspect of it. As far as the cChief
Executive, he needed to be aware that it was a formal

exclusion or an immediate exclusion of one of his

employees and he needed to be aware of the reasons for

that, so that was simply a matter of updating him on

that. For Mrs. Brownlee it would have been the need to

appoint a designated Board member in the first
instance.

what was the reason for the exclusion?

we discussed the case with NCAS, who were in agreement

with our decision for immediate exclusion. This is not

a formal exclusion. 1It's an immediate exclusion for
a brief period of time, for a few weeks. They agreed
that in order to scope the size of the problem, for

Mr. Weir to complete his investigation, without any
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impediment and to protect patients until we could
reassure ourselves that mechanisms were in place to
protect the safety of patients that Mr. 0'Brien should
stay off work. I appreciate he was actually on sick
Teave at the same time so in practice it probably
didn't make a lot of difference, but we were aware that
he had been coming into work on sick leave, so we
wanted to make sure that didn't happen.

Just to pause there. I have been told that there might
be an issue with Caseview.

CHAIR: This has happened previously. 1Is it affecting
everybody or is it just some of the screens? Perhaps
it might be appropriate to take a break.

MR. WOLFE KC: Yes.

CHAIR: It sounds like the same issue we had the other
day. If we can just take ten minutes perhaps and be
back at half past.

THE INQUIRY ADJOURNED BRIEFLY AND RESUMED AS FOLLOWS:

CHAIR: Not only are we having technical difficulties
on Tuesdays but now Thursdays as well. Hopefully they
are resolved and we can get back to work.

MR. WOLFE KC: Mr. Millar has a theory as to why 1it's
happening which I will share with you later. He has
worked it out. It's beyond me.

Dr. wright, this meeting at which these important
decisions of formal MHPS investigation on exclusion and

appointment of officers to carry forward an MHPS
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investigation, presumably subject to consultation with

them, as you said these decisions were being taken at

a time when Mr. O'Brien wasn't in work. There was some

suggestion that he was doing some work at home, and

I think you indicated that you thought he may have been

in and out, but I don't wish to get into any

controversy about that. whether that's right or wrong,

he wasn't

in work. This was a meeting taking place

without the 1input of the Director of Acute, albeit her

deputy was in attendance. You had no clinical 1input.

Mr. Haynes wasn't in attendance. Mr. weir was possibly

off sick and Mr. McAllister obviously, Associate

Medical Di

rector, had resigned his post, if I put it 1in

those terms. You hadn't obtained NCAS advice in

advance of this meeting, although it was to come later.

was there any particular urgency to act at that time?

Yes. We now had an SAI report that showed there'd been

real signi

ficant patient harm, so the balance of taking

a gentle softly-softly touch with an individual

clinician,

caring as

albeit wanting to be compassionate and

best you can, has now shifted completely to

protecting the public and protecting patients. So,

yes, there was an urgency. The Oversight Committee

was, as under Trust policy, it wasn't ideal. The

Service Di
was there
do that.

rector wasn't there but her delegated deputy
and it was quorate, and we had authority to

So absolutely there was an urgency, and

I struggle to see a reason why one wouldn't have

proceeded.

Obviously I had to discuss the matter with

130

15:34

15:35

15:35

15:36

15:36



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U & W N R O ©W 0 N O U1 A WN R O

326 Q.
A.
327 Q.

TRA-02614

NCAS. I was subject to that and I was subject to the
approval of the Chief Executive and, indeed, the Chair.
To my mind, there wasn't any reason to delay any
further.

A reason to delay further was that the clinician
concerned wasn't in the workplace, and therefore, if we
Took at the test set out in the procedures. If we can
bring up TRU-83691. It says, this is the appendix to
MHPS:

"The processes involved in management performance
issues move from informal to formal iIf required due to
the seriousness or repetitive nature of the issue, or
iT the practitioner fails to comply with remedial
action requirements, or NCAS referral or
recommendation. The decision following the initial
assessment at the screening stage can, however, result
in a formal process being activated without having
first gone through an informal stage i1f the complaint

warrants such measures to be taken.'

In this case, Mr. 0'Brien hasn't been approached, so
there's no question of the practitioner failing to
comply with remedial action. Is the determining factor
here simply the word about the SAI and its
implications?

I think that is the main factor.

But for the fact that you were hearing about the

potential of harm arising out of this SAI, you would
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have continued with the process that you'd agreed in
September/0October, which was, as it worked out, to do
nothing until he came back to work?

Probably. Depending what else happened in the interim,
obviously, that probably would be what would have
happened.

In terms of the exclusion, if we could have on the
screen, please, WIT-18499. 1If we go to paragraph 6.

Scrolling on down.

"In the vast majority of cases when action other than
immediate exclusion can ensure Patient Safety, the
clinician should always initially be dealt with using
an informal approach. Only where a resolution cannot
be reached informally should a formal investigation be
instigated. This will often depend on an individual®s

agreement with the solutions offered.”

Just dealing with that first line, was this exclusion
necessary for Patient Safety reasons?

I believe so, until we had scoped the full size of the
problem and we had an action plan in place to ensure

a safe return to work for Mr. O'Brien. Wwe didn't know
when he was going to come back. I mean he had a sick
Tine but he could have been back earlier than planned
and we would have been faced with a situation where we
knew of this risk, Mr. 0'Brien was back in work walking
into theatre to perform an operation and see patients

at a clinic and we did not have a robust plan in place
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to protect the public and I wasn't prepared to have

that. It says in the last 1line of paragraph 6:

"It 1s imperative all action is carried out without any
undue delay".

The fact that Mr. 0'Brien was on sick Teave?

That was a factor, but he could come back from sick
Teave at very short notice, and we had no guarantee he
was going to remain on sick leave. This was

a difficult decision because it was far from
satisfactory that we were doing this without being able
to speak to him in person first. The fact that he was
on sick leave was highly unusual, but there was a real
possibility he would return to work without the proper
protection around to protect both the public and
himself from any further incidents happening. Wwe had
to ensure that that did not happen. Wwhen we spoke to
NCAS after that meeting, they were in agreement with
that approach.

You must speak to NCAS prior to the implementation of
an immediate exclusion?

Mm-hmm.

You didn't implement the exclusion until you met with
Mr. O'Brien on 30th December; is that fair?

That is correct. I think that's right, yes.

You spoke to NCAS on the 28th, two days before --

Yes.

-- the exclusion? After your meeting, you became aware

that Mr. Haynes had contacted Mr. Carroll with regard
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to a private patient concern. If we just deal with
that, briefly. AOB-01300. Prior to this intervention
from Mr. Haynes, had he ever mentioned to you directly,
or through any other source, that you became aware of

a concern that Mr. 0'Brien may have been giving unfair s
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advantage to his private patients?

I don't recall being informed of that before this

episode.

334 He attaches a letter, and we don't need to open it, but
it's a Tetter from Mr. O'Brien to the patient's GP -- 15:45
Mm-hmm.

335 -- explaining that he's going to bring him into

hospital for a TURP.

and Mr. Haynes asks Ronan Carroll:

That's summarised in this e-mail

Do you think this should be fed into the overall

investigation?"

The impression from there is that Mr. Haynes 1is aware

that there's going to be an investigation, an MHPS

investigation.

At that stage, is it appropriate that

he should know about that as a Clinical Director or

otherwise?

I think as a medical manager within that team, he would
have needed to have known about the fact that

Mr. O'Brien may not be returning, that his colleague

will be conducting an investigation. I mean,

would have been legitimate reasons for Tetting him know

about that.
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1 336 Q. Yes. If we scroll up the page, I think we can see that

2 you are told about this issue. what was your reaction

3 to seeing that?

4 A. we had put a lot of work -- in years gone past there

5 were a lot of issues with doctors and the management of 5.4
6 their private practice. It was one of the commonest

7 causes for doctors coming before the Oversight

8 Committee. We had put a lot of work into sorting that

9 out, and one of the things we had to do was to
10 institute a training programme for all doctors that 15:47
11 they had to go on, on a regular basis, about good
12 practice when dealing with private patients. So they
13 were all abundantly clear of the rules and, thankfully,
14 as a result of that training programme, the number of
15 those issues had reduced dramatically. It was a case 15:47
16 of prevention being better than cure. This was the
17 first issue that had cropped up on my watch relating to
18 this, and I was very disappointed because I was aware
19 that Mr. O0'Brien had been on that training course and
20 would have been well aware of the rules and 15:48
21 regulations. I was suppose just frustration, and
22 disappointment.
23 337 Q. we will see, as we move through the timeline, that this
24 issue becomes a feature ultimately of the Terms of
25 Reference for the MHPS investigation going forward 15:48
26 after it is commented upon in Mr. Weir's report, which
27 was considered on 26th January by the case conference.
28 Leaving that issue to the side, you spoke to NCAS, as
29 I have indicated, on 28th December. They sent you
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advice on 29th December. If we just look briefly at
that, please? AOB-1327, 01327. Again, the background

is set out. The background that was set out previously

to NCAS when Mr. Gibson spoke to them. The new item is

a recent Serious Adverse Incident. This caused concern

that there's potential for patients to be harmed by the

ongoing situation.

You, Dr. wright, are awaiting

a report on the SAI, but on the information available

to date, you feel the Trust will need to undertake

a formal investigation. The Trust is also, it says,

considering exclusion.

Two points there.

You've explained to us that the SAI

developments was the trigger for formalising the MHPS

investigation?

Yes.

That you have clearly told NCAS. The issue of, as

they've expressed it, considering exclusion, the minute

of the oOversight Group from 22nd December suggests

that's a decision that has been made but has yet,

obviously, to be implemented?

It would always be subject. I mean I was charged with

speaking to NCAS and had they disagreed with that

decision I would have had to have gone back to the

Ooversight Committee again to share that view with them.

It was always going to be subject to an agreed way

forward with NCAS.

If that wasn't explicitly said then

that's regrettable, but that would have been clearly

understood.
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A.
342 Q.
A.
343 Q.
A.
344 Q.
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Let's work through what they are saying to you. They
are telling you that this has to be managed in Tine
about your local policy, the guidelines and the MHPS
framework. You discussed with them the fact that
there's been no noted improvement despite the matter
having been raised with the doctor. 1Is it entirely
fair to say that it has been raised with him, apart
from the March correspondence and meeting?

It was raised with him.

And that's 1t?

Yes.

That's what you had in mind?

Yes.

The impression might form is that, having spoken to
NCAS in September, there have been other efforts to
engage with the doctor when --

I see how you might take that inference from it. Wwhen
I read it back I can see where you are coming from
there but that wasn't the intention certainly.

The last two Tines suggest that an informal approach is
unlikely to resolve the situation. A more formal
approach is now warranted. In your understanding of
the letter, is that what you are saying to them or is
that what they are reflecting back to you?

It's a bit of both really. It certainly was what I was
saying to them and that's what they understood,

I think, by the conversation.

Yes. If we scroll over the page then. They advise you

that you need robust and specific Terms of Reference
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and they have to be in 1line with the guidance. Just

within that paragraph, it says:

"The investigation should not be an unfocused trawl."

Indeed.

The investigation ultimately is conducted pursuant to

Terms of Reference, which set out five issues to be

explored. Those issues, the fifth of which s

a management issue, how do management respond to these

issues? The four concerning Mr. O'Brien were issues

that were obvious and well known to you. Wwas there

a need, when you think about it, to engage with

clinical colleagues working close to the ground within
Urology, to determine whether, on the face of it, there
were any other issues of a clinical, administrative or

practice nature that would require further exploration

before setting off on the investigative journey?

I think, knowing where this ended up and knowing how

the whole subsequent period worked out, I have given

much thought to this, but it would be very irregular to
ask clinical colleagues about how you would investigate

one of their colleagues. That would be something that

you are breaking all sorts of confidentialities. We

were involving the Clinical Director as Case

Investigator in a bid to make sure that that ground was

covered, and there was always the potential for the

Case Investigator and Case Manager to decide to

recommend further investigation, should that be

something that they came across.
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here saying the investigation should not be an
unfocused trawl. My experience was that was virtually
always their advice. They were very against a wide net
because you are more likely to run aground in the
investigation and it can be considered unfair, so you
need really hard evidence for that. I was confident
that the things that we were investigating, we had good
grounds to investigate. I was also confident that
during the course of an MHPS investigation, should
there be other issues of concern arise, they had the
ability to widen the remit as they thought. That's

a very long winded answer but it's something I have
reflected on extensively. I don't personally believe
at this point we had the evidence to widen the net
further. I certainly don't think it would have been
appropriate to go asking all his colleagues whether we
should be doing that.

I asked the question because the Inquiry, as I have
said at the start this morning, is charged with --

Yes, I appreciate that.

-- various responsibilities within its own Terms of
Reference.

Mm-hmm.

The pubTlic, no doubt, or elements of the public is no
doubt thinking, how can you have an investigation under
MHPS, with all the time and resources invested in it,
it took two years, give or take, to complete, and not
come by all of the answers. The Inquiry has to think

about whether, is there something inherent to the
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process that prevents a deeper or wider excavation at

the outset

investigati

practitioners, managers, use the process that inhibited

being formally the breadth of the

on, or is it a question of how

getting any further than what it did? Just your

reflection on that, please?

There are a lot of issues that would potentially Timit

the scope of investigation, apart from simply the issue

before you.

get appropriately trained investigators, Case Managers,
time freed up, because under the MHPS guidance they do

need to be clinicians, so they are doing this on top of

their busy

appreciate,

One is resource. It's very difficult to

day jobs, and that, as I am sure you will

is one of the factors why sometimes MHPS

investigations take longer than they should. The

financial resource attributed to them and the

administrative support is also an issue. There are

also issues of going and doing a wide search, because

I have been involved in several of these where you take

the ultimate example and you end up with patient

callbacks and reviews of their notes which you have to

declare publicly, and there will be a lot of public

concern generated for individuals. So you need to be

absolutely

just delve

practicality of just the potential for challenge to the

sure you can justify doing that before you
in at the start. The other is the

process if you go beyond what you have evidence for

investigating. There are lots of reasons why that

might be.

In this particular case, we were keen to
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proceed at the outset as fast as we could on the
grounds that we were certain we had grounds to
investigate, and with the advice and support of NCAS.
with hindsight, looking at what happened subsequently,
clearly the investigation took far too long for various
reasons. There was a recommendation at the end of it
to delve further. So in retrospect, yes, 1in this
particular case it probably would have been good if we
had gone further right at the start, but I don't think
I had the grounds to do that at this moment in time.
That's my answer.

Yes.

But I think if there was different guidance around the
situations when that would be appropriate, that would
be helpful in terms of when you could go beyond the
immediate Terms of Reference. For instance, if it
became clear that someone in this situation where there
were multiple layers of patient admin issues, if it
became established that that was generally a high risk
for clinical concerns as well and there was a hard
evidence base for that, that could be a trigger that
you would apply, but I don't think the evidence base,
at the time we were doing this, was there for that.
Say your suspicion 1is that a clinician isn't dictating
after clinical engagements in a particular setting,
should that cause you to be curious about his
attendance to administrative-type tasks in other
settings?

we had evidence of failures in different areas of
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administrative tasks. It wasn't just one, there were
several. I mean, yes, that would alert you to that
possibility. However, there are multiple, multiple
incidences when clinicians have problems with
particular tasks that are addressed that don't end up
in an MHPS investigation that can be remedied fairly
quickly and succinctly. This was an unusual case. It
wasn't the norm by any means and the circumstances were
very unusual. Certain aspects of the behaviour had
been tolerated and some would say encouraged by
mechanisms put in within the Trust over a long period
of time. There were a lot of complex factors here at
work here just beyond the clinician. I'm sure this
will be argued about and the public inquiry obviously
will come to a view as to whether we should have done

a deeper dive at this point, but my view is at the time
I didn't have the evidence to do that, and would have
been criticised had I done that.

Going back to the advice letter, you are told to write
to the doctor concerned, Mr. 0'Brien, obviously,
informing him of the name of the Case Investigator and
designated Board member, and there's correspondence
around that.

Mm-hmm.

Any objections to the appointment of individuals should
be given serious consideration, and we will Took at

Mr. Weir who was appointed investigator and then came
out of it, and whether that was anything to do with

Mr. O'Brien and any submission that he may have made or
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whether it was nothing whatever to do. we will look at
that maybe on the next occasion. We have already
Tooked at the issue of the unfocused trawl and the
clear advice that you are receiving. It goes on in

that sentence to say:

"But we discussed that 1t there are concerns that
patients may not have received appropriate treatment or
that there are patients with inadequate records then
this could be managed separately with an audit lookback
to ensure that patients have received the appropriate

standard of care."

There was, as I understand it, some look back conducted
at other triage cases that then gave rise to a series
of further SAIs?

Yes, yes. That was after the SAI reported.

After Patient 10 reported, yes.

Yes.

Just on this point. In terms of the record-keeping,
the failure to dictate patient outcomes following
clinic, were those files, when returned by Mr. O'Brien,
were they all looked at?

I am not sure I can answer that, to be honest.

If they are coming back from his home in large numbers
and he 1is telling you, as we'll see the next time, that
at the meeting you had with him, that he would Tike the
opportunity to write up the action that flows from his

encounter with the patient, and if he isn't being given
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1 the time to do that, surely the Trust must have

2 constructed a process to deal with that?

3 A. The patients were being reviewed by the other

4 clinicians in the Department, who were annotating the

5 notes as they went along. I would need to check. That s
6 was really a matter that was delegated to the

7 operational unit and I wouldn't be au fait with the

8 details of that.

9 356 Q. Right. 3Just continuing through this, then. The note
10 that: "Further preliminary information such as from 16:06
11 the SAI may be helpful in deciding the scope of the
12 investigation and therefore the Terms of Reference™.
13
14 The Terms of Reference were the subject of several
15 iterations, as we will see, before they are finalised 16:07
16 in March. Then they deal with the GMC standard in
17 respect of records. They deal with the issue of
18 occupational health for Mr. O0'Brien. It says at the
19 bottom then:
20 16:07
21 "If deemed fit for work they discuss with you the
22 criteria for formal exclusion and the option of an
23 interim intermediary exclusion. The latter would allow
24 for further information to be collated and take account
25 of Dr. O"Brien®s comments about the allegations before .0
26 deciding whether the reasonable and proper grounds for
27 formal exclusion™.
28 A. Yes.

29 357 Q. Arising out of that, you remained of the view that
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immediate exclusion --

Immediate exclusion, yes, for a brief period of time,
it's usually for four weeks, to allow assessment. Wwe
didn't proceed to formal exclusion at the end of that
period.

Yes. Then it goes on to deal with the issue of private
sector work which came up in your meeting with

Mr. O0'Brien on 30th December. Again we will have

a brief look at that on the next occasion.

That was your meeting with NCAS, telephone meeting and
the advice received. 3Just before we leave it for the
day, can I ask you this? 1In terms of the formal MHPS
investigation that the Oversight Committee had decided
was now necessary, what was the ambition or objective
of that process? Wwhat was it designed to do?

It was designed to determine what were the
circumstances that arose in this situation so we could
Tearn from it. It was designed to see if there were
issues that would require disciplinary sanctions or
referral to the GMC for Mr. 0'Brien himself, clearly,
to ascertain if there were any other issues in the
background, such as health issues for him. But part of
it is to look at the system a practitioner is working
in. That's one of the potential strengths of an MHPS
investigation. It doesn't just look at a single 1issue.
It can look at the wider network in which a clinician
is working within and nearly always there are

significant system factors affecting the performance of
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any individual doctor. At the end of that we would
Tike to have had Mr. O0'Brien at work and working
safely, put a system in place that would not allow
a similar situation to arise in future, I think.
Given that many of the issues that were to be
investigated had a certain factual understanding or
basis that couldn't be contradicted; for example,
triage wasn't being done other than red flag broad
generalisation perhaps, but you take my point, that
some of these issues couldn't be contradicted, the
notes at home is another example?

Mm-hmm.

were you ultimately left surprised that this
investigation took so long to bring to a conclusion?
I wasn't surprised it took longer than the --

The indicative time?

-- the indicative time because they virtually can never

be completed within the recommended time frame. I was

surprised it went on so long, and I know there were

multiple factors for that but it wouldn't be unusual

for an MHPS investigation to go on over past six months

in my experience. That wouldn't be out of the
ordinary. But certainly two years is way beyond the
norm.

would it have been part of your ambition for the

process, given the patient risk issues involved and

with Mr. O0'Brien coming back to work, that this process

should have been concluded a Tot sooner?

It would have been my ambition, yes, that Mr. 0'Brien
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was being brought back within a controlled framework,
if you Tike, and as long as we were able to receive
assurances that that was working and keeping him and
the patients safe, the time of the investigation,
whilst not terribly satisfactory, was not such a big
issue. The primary concern was to make sure that if he
was back at work, he was working in a safe environment,
and that's what I strove to attain during the time that
I was responsible for it.

oOkay. I think we can leave it for today. Wwe will pick
up on the next occasion to examine whether those
ambitions were realised, and we will get through that
in the next day. I think we are 1liaising with

Mr. Lunny and the LS team to secure Dr. wright's
re-attendance?

CHAIR: Thank you very much, thank you very much,

Dr. Wright, I am sorry you weren't able to get

concluded today.

THE INQUIRY WAS THEN ADJOURNED TO 21ST FEBRUARY 2023 AT

10AM
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